
Also filed in connection with this motion are the Defendant’s Memorandum of Points and Authorities in1Support of the Motion to Dismiss (“Def.’s Mem.”), the Plaintiff’s Memorandum of Points and Authorities inOpposition to Defendant’s Motion to Dismiss (“Pl.’s Mem.”), and the Defendant’s Reply Memorandum of Pointsand Authorities in Support of Motion to Dismiss (“Def.’s Reply).
Because the pleadings are sufficient to rule on the motion, the defendant’s request for oral argument is2denied. 1

UNITED STATES DISTRICT COURTFOR THE DISTRICT OF COLUMBIA____________________________________)JORGE VILA, ))Plaintiff, ))v. ) Civil Action No. 06-2143 (RBW))INTER-AMERICAN INVESTMENT, )CORPORATION, ))Defendant ))____________________________________)MEMORANDUM OPINIONThe plaintiff, Jorge Vila, filed this action for damages in Superior Court for the District ofColumbia on October 26, 2006, alleging breach of an implied contract, unjust enrichment,defamation, and tortious interference with a prospective business advantage.  The case wassubsequently removed to this Court by the defendant, Inter-American Investment Corporation(“IIC”), pursuant to 22 U.S.C. § 283gg (2000), which confers original jurisdiction to this Courtover suits brought against the IIC.  Currently before the Court is the Defendant’s Motion toDismiss.   For the reasons set forth below, the defendant’s motion is granted in part and denied in1
part.2
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In his memorandum in opposition to the defendant’s motion to dismiss, the plaintiff describes four distinct3contractual arrangements; two provided for a monthly retainer plus a success fee and two provided for a success feeonly.  Pl.’s Mem. at 13-14.  The retainer payments varied in amount, as did the percentage used to calculate thesuccess fee.  Id. 2

I. BackgroundThe plaintiff filed his four-count complaint (“Compl.”) in this action, alleging that thedefendant wrongly refused to compensate him for services rendered.  Compl. ¶¶  26-29.  Theplaintiff also alleges that employees of the IIC made statements to others that were defamatoryand improperly interfered with a prospective business advantage, “resulting in a loss of income,emotional and psychological stress, and damage to his physical health.”  Id. ¶¶ 30-36.  In 2001and 2002, prior to providing the services for which the plaintiff contends he was notcompensated, the plaintiff had entered into several contracts with the IIC to perform consultingservices.  Compl. ¶ 6; see, e.g., Pl.’s Mem., Exhibit (“Ex.”) 4 (June 27, 2002 Agreement forConsulting Services).  Pursuant to these prior contracts, the plaintiff, inter alia, performed“consulting services to contribute to sell participations in ‘B Loans’ under [the] [d]efendant’s A-B Loan Programme . . . and [to give] advi[ce] on international capital market conditions andappropriate terms and structures for debt obligations of [the d]efendant’s actual and potentialclients.”  Compl. ¶ 6.  He was compensated for the services he performed in 2001 and 2002,sometimes in the form of “a monthly retainer plus a success fee (a percentage of the nominalamount in participations obtained),” and sometimes in the form of success fees only.  Id.  3
Beginning in early 2003, through August of that year, the plaintiff contends that he was againengaged by the IIC to perform consulting services similar to those covered under the priorcontracts, however, there was never a written contract that covered these services.  Compl. ¶¶ 7-
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It appears from the plaintiff’s filings that this sum represents neither a success fee nor a monthly retainer,4but rather a daily consulting fee.  Pl.’s Mem., Ex. 4 (Email # 266).3

10.   The plaintiff asserts that “[he] and the [d]efendant’s senior officers verbally agreed tocomplete contractual documentation, including compensation, ‘later.’” Compl. ¶ 7.  The plaintiffalso states that following this verbal agreement, “[f]rom January to August 2003, acting for andon behalf of [the d]efendant,” he performed various consulting services for the IIC, including“assist[ing] [the d]efendant’s senior officers to obtain a mandate from . . . a Brazilian bank, . . .identif[ying] a cofinancier for a [d]efendant’s loan to . . . a hotel project in Jamaica, . . . [and]assist[ing] [the d]efendant’s senior officers [in requesting] a waiver of conditions to firstdisbursement from two banks.”  Compl. ¶¶ 8-9.  After completion of his services, on August 4,2003, Victor Moscoso, an employee of the IIC, informed the plaintiff that he did not think hewould be compensated for his services.  Pl.’s Mem., Ex. 7 (Email #260, Aug. 4, 2003, emailfrom Victor Moscoso to Jorge Vila).  In subsequent email exchanges between the plaintiff andSteven Reed, another IIC employee, Mr. Reed also expressed doubt about whether the plaintiffwould be compensated for any services absent a written contract, with the possible exception ofsuccess fees for some of his services.  Id. (Emails # 262, 264, Aug. 28 & Sept. 12, 2003 emailsfrom Steven Reed to Jorge Vila).  Later, on October 9, 2003, the plaintiff submitted an officialinvoice to the IIC documenting the work he performed and requesting payment in the amount of$89,909.  Id. (Email # 266, Oct. 9, 2003 email from Jorge Vila to Jacques Rogozinski).   The4
plaintiff resubmitted this request for payment on October 22, 2003, and on November 4, 2003,received an email from Alejandra Vallejo, an IIC employee, stating that absent a written contract,he would not receive any compensation.  Id., Ex. 2 (Translated Nov. 4, 2003 email from
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4

Alejandra Vallejo to Jorge Vila).  In November 2005, while still attempting to recover compensation for his 2003 services, theplaintiff alleges that an employee of the IIC told Eugenio Diaz Bonilla, an executive director ofthe IIC, that the plaintiff “had had ‘a similar compensation problem’ with the Private SectorDepartment of the [Inter-American Development Bank (“IDB”)] when [the p]laintiff worked forthem as a consultant in 2000.”  Compl. ¶ 24.  Additionally, in September 2006, the plaintiffalleges that he learned of a 2004 statement made by another IIC employee to an IDB employeethat the “[p]laintiff had used his ‘influence and contacts’ as a former IDB officer to obtainconfidential information and documentation about the Projects.”  Id. ¶ 25.The plaintiff is now seeking in this action to recover the compensation he alleges he is owedby the IIC and for defamation and tortuous interference with a prospective business advantage. The first count claims that the plaintiff and the IIC had an implied contract for his consultingservices, which the IIC breached.  Id. ¶ 27.  The second count alternatively claims that the IICwas unjustly enriched by the plaintiff’s services and that the IIC must therefore compensate himfor the value of those services.  Id. ¶ 29.  The third count of the complaint alleges that IICemployees made defamatory statements concerning the plaintiff, “intending to cause injury to the[p]laintiff’s professional and personal reputation.”  Id. ¶ 31-32.  The fourth count alleges that IICemployees, through their statements, improperly interfered with a prospective business advantageof the plaintiff.  Id. ¶ 35-36.  The defendant has moved to dismiss the plaintiff’s claims pursuantto Rule 12(b)(1) of the Federal Rules of Civil Procedure, claiming that the IIC’s judicialimmunity deprives the Court of subject matter jurisdiction.  Def.’s Mem. at 6.  The defendantalso moves to dismiss the plaintiff’s remaining claims pursuant to Rule 12(b)(6) for failure to
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5

state a claim upon which relief may be granted.  Id. at 2-3.
II. Standard of ReviewA.  Rule 12(b)(1) of the Federal Rules of Civil ProcedureFederal Rule of Civil Procedure 12(b)(1) requires a plaintiff to establish by a preponderanceof the evidence that this Court has jurisdiction to entertain his claims.  Fed. R. Civ. P. 12(b)(1);Pitney Bowes, Inc. v. United States Postal Serv., 27 F. Supp. 2d 15, 19 (D.D.C. 1998); Darden v.United States, 18 Cl. Ct. 855, 859 (Cl. Ct. 1989).  While the Court must accept as true all thefactual allegations contained in the complaint when reviewing a motion to dismiss pursuant toRule 12(b)(1),  Leatherman v. Tarrant County Narcotics Intelligence & Coordination Unit, 507U.S. 163, 164 (1993), because the plaintiff has the burden of establishing the Court's jurisdiction,the “‘plaintiff’s factual allegations in the complaint . . . will bear closer scrutiny in resolving a12(b)(1) motion’ than in resolving a 12(b)(6) motion for failure to state a claim.”  Grand Lodgeof Fraternal Order of Police, 185 F. Supp. 2d at 13-14 (citation omitted).  Moreover, the Courthas an "affirmative obligation to ensure that it is acting within the scope of its jurisdictionalauthority."  Id. at 13. B.  Rule 12(b)(6) of the Federal Rules of Civil ProcedureOn a motion to dismiss for failure to state a claim upon which relief can be granted pursuantto Federal Rule of Civil Procedure 12(b)(6), this Court must construe the allegations and facts inthe complaint in the light most favorable to the plaintiff and must grant the plaintiff the benefit ofall inferences that can be derived from the facts alleged in the complaint.  Kowal v. MCICommc’ns Corp., 16 F.3d 1271, 1276 (D.C. Cir. 1994).  In deciding whether to dismiss a claim
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Although Rule 12(d) of the Federal Rules of Civil Procedure requires that a motion under Rule 12(b)(6) be5considered as a motion for summary judgment if “matters outside the pleadings are presented to and not excluded bythe court,” the Court’s consideration of the emails attached as exhibits to the plaintiff’s memorandum in oppositiondoes not require such a conversion, since the plaintiff has extensively referenced and quoted the emails, not only inhis opposition papers but also in his complaint, in support of his claims.  Vanover v. Hantman, 77 F. Supp. 2d 91, 98(D.D.C. 1999) (holding that in a wrongful termination suit, that “various letters and materials produced in the courseof plaintiff’s discharge proceeding, all of which have been attached to plaintiff’s opposition papers, fall under thisexception and may be considered without converting the motion to one for summary judgment”); see Kurtis A.Kemper, What Matters not Contained in Pleadings may be Considered in Ruling on a Motion to Dismiss under Rule12(b)(6) of the Federal Rules of Civil Procedure or Motion for Judgment on the Pleadings under Rule 12(c) withoutConversion to Motion for Summary Judgment, 138 A.L.R. Fed. 393 (1997) (citing numerous cases wherein courtshave considered materials referenced or incorporated in the complaint and attached to later pleadings withoutconversion to summary judgment); see also  Langer v. George Washington Univ., 498 F. Supp. 2d 196, 202 n.1(D.D.C. 2007) (declining to convert a 12(b)(6) motion to dismiss into a motion for summary judgment merely fortaking into consideration a “letter [that] was referred to and quoted from in the complaint and [was] central to theplaintiff’s claim”); Daisley v. Riggs Bank, N.A., 372 F. Supp. 2d 61, 67 n.1 (D.D.C. 2005) (same).
The IIC is such an organization, having been granted “the privileges, exemptions, and immunities6conferred by the International Organizations Immunities Act” by Executive Order.  51 Fed. Reg. 35495; Exec. Order(continued...)6

under Rule 12(b)(6), the Court can only consider the facts alleged in the complaint, documentsattached as exhibits or incorporated by reference in the complaint, and matters about which theCourt may take judicial notice.   EEOC v. St. Francis Xavier Parochial Sch., 117 F.3d 621, 624-5
25 (D.C. Cir. 1997).  The motion should be granted and the claim dismissed if the plaintiff doesnot provide “enough facts to state a claim to relief that is plausible on its face.” Bell AtlanticCorp. v. Twombly, ___U.S. ___, ___, 127 S.Ct. 1955, 1974  (2007).III. Legal AnalysisA.  The IIC’s claim of Statutory ImmunityThe defendant states that it enjoys broad immunities from judicial process under 22 U.S.C. §283hh (2000), which gives “full force and effect in the United States” to the provisions of the IICcharter that provides immunity from suit, as well as the International Organizations ImmunitiesAct, 22 U.S.C. §§ 288-288k (2000), which grants “immunity from suit and every form of judicialprocess” to designated organizations such as the IIC.   Id. § 288a(b); Def.’s Mem. at 8.  The6
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(...continued)612567 (Oct. 2, 1986) 7

defendant invokes immunity, based on these provisions, and argues that this Court, consequently,lacks jurisdiction to entertain any of the claims in the plaintiff’s complaint and therefore mustdismiss the complaint pursuant to Federal Rule of Civil Procedure 12(b)(1).  Def.’s Mem. at 2. The plaintiff, on the other hand, argues that the “IIC has waived its immunity to the type of claim[he] has file[d] here.”  Pl.’s Mem. at 2.An international organization that has been granted immunity from suit can only have thatimmunity restricted in two ways: “First, the organization itself may expressly waive itsimmunity.  Second, the President [of the United States] may specifically limit the organization’simmunities when he selects the organization as one entitled to enjoy the Act’s privileges andimmunities.”  Mendaro v. World Bank, 717 F.2d 610, 613 (D.C. Cir. 1983).  The plaintiff doesnot claim that the IIC’s immunity has been specifically restricted by the President.  Therefore,this suit may proceed only if the IIC has expressly waived its immunity.  Id.  Both parties rely on language from Article VII of the IIC charter as support for theirrespective positions, but disagree on the interpretation of the language.  Article VII of the IICcharter states:Actions may be brought against the Corporation only in a court of competentjurisdiction in the territories of a member country in which the Corporationhas an office, has appointed an agent for the purpose of accepting service ornotice of process, or has issued or guaranteed securities.IIC Charter Art. VII, § 3(a).  Courts have interpreted this exact language, which exists in thecharters of numerous international organizations, as an express waiver of immunity in certainkinds of cases.  See, e.g., Atkinson v. Inter-Am. Dev. Bank, 156 F.3d 1335, 1337-38 (D.C. Cir.
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1998) (analyzing identical language in the Inter-American Development Bank’s Articles ofAgreement); Mendaro, 717 F.2d at 617 (addressing the same language in the World Bank’scharter).  According to the Court in Mendaro, “since the purpose of the immunities accordedinternational organizations is to enable the organizations to fulfill their functions, . . . it is likelythat most organizations would be unwilling to relinquish their immunity without receiving acorresponding benefit which would further the organization’s goals.”  Mendaro, 717 F.2d at 617. Thus, Article VII of the ICC charter may only be viewed as a waiver if permitting suit “wouldarguably enable the organization to pursue more effectively its institutional goals.”  Id.  In otherwords, “immunity should be construed as not waived unless the particular type of suit wouldfurther the [organization]’s objectives.”  Atkinson, 156 F.3d at 1338.  The defendant cites numerous cases where courts have found that immunity had not beenwaived because the specific causes of action did not meet this standard.  Def.’s Mem. at 10-11. For example, in Atl. Tele-Network Inc. v. Inter-Am. Dev. Bank, 251 F. Supp. 2d 126, 132(D.D.C. 2003), the plaintiff, an American corporation, contracted to construct atelecommunications system for the government of Guyana in which the plaintiff would have anownership interest when the project was completed.  Thereafter, the plaintiff filed suit tochallenge the validity of an Inter-American Development Bank (“IDB”) loan designated tofinance a competing system whose operations would violate the plaintiff’s exclusive licensingrights awarded by the Guyanese government.  Id. at 128.  Finding that the IDB’s immunity wasnot waived, the Court stated that “were [the] suit to be allowed, virtually any U.S. citizen with acommercial grievance against a debtor nation could challenge an IDB loan to that nation withoutany ‘corresponding benefit’ accruing thereby to the IDB whatsoever.”  Id. at 132 (quoting
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Atkinson, 156 F.3d at 1338); see also Atkinson, 156 F.3d at 1338-39 (finding that the IDB wasimmune from a suit to compel it to garnish the wages of one of its employees); Mendaro, 717F.2d at 610; Aguado v. Inter-Am. Dev. Bank, 85 F. App’x 776, 777 (D.C. Cir. 2004) (affirmingdistrict court ruling that the IDB was immune from a wrongful termination suit by a formeremployee).The plaintiff argues that the cases referenced in the preceding paragraph and cited by thedefendant are distinguishable from this case, pointing out that the cases cited by the defendantarose in the employer/employee relations or grievance contexts.  Pl.’s Opp’n at 4.  Particularly, asthe plaintiff notes, Atkinson, 156 F.3d at 1338-39, and a number of other cases cited by thedefendant stem from facts based on the internal operations of the organizations in question.  Pl.’sOpp’n at 4-5.  The rationale for upholding immunity in the employment context, as found by thecourt in Mendaro, is that “the purpose of immunity from employee actions is rooted in the needto protect international organizations from unilateral control by a member nation over theactivities of an international organization within its territory.”  Mendaro, 717 F.2d at 615.Mendaro concerned a World Bank employee who filed claims of sexual discrimination andretaliation against the Bank under Title VII of the Civil Rights Act of 1964.  Id. at 612.  TheCourt upheld the Bank’s immunity from these claims, stating that “activities of internationalorganizations are designed to resolve problems spanning national boundaries, . . . . [and] thusowe their primary allegiance to the principles and policies established by their organicdocuments, and not to the evolving legislation of any one member.”  Id. at 619.  Based on thisreasoning, the court found “no evidence that the members of the [World] Bank intended to waivethe Bank’s immunity to employee suits.”  Id. at 617.  The Mendaro Court went on to distinguish
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internal, employment-based suits from what it referred to as “commercial transactions with theoutside world.”  Id. at 618.  The Court found that “[a] waiver of immunity with respect to [theorganization’s] commercial transactions with the outside world is . . . evident under Article VII.” Id.  Organizations waive immunity with respect to these types of transactions, the court reasoned,since if “immunity were not waived the Bank would be unable to purchase office equipment orsupplies on anything other than a cash basis. . . .  Such a restriction would unreasonably hobbleits ability to perform the ordinary activities of a financial institution operating in the commercialmarketplace.”  Id.  Thus, for immunity to be waived in this case, the defendant’s contact with theplaintiff must involve interaction with an outside entity, as opposed to the internal dealings of theorganization with its own employees.  Id.The plaintiff’s first two claims for breach of implied contract and unjust enrichment fall intothe category of claims for which the court in Mendaro found that an international organizationlike the defendant could waive its immunity from suit.  Id. at 618-619.  These claims are basedon commercial transactions between the IIC and an outside, independent vendor, Compl. ¶¶ 27,29, rather than claims dealing solely with the internal operations of the organization.  SeeMendaro, 717 F.2d at 618.   In other words, the plaintiff’s status as an independent contractor isdistinguishable from an internal employer/employee conflict.  If none of the IIC’s independentcontractors were able to resort to the judicial process, they would have no other recourse and maygrow wary of doing business with the IIC “on anything other than a cash basis.”  Mendaro, 717F.2d 618.  The IIC, then, would have difficulty establishing and maintaining relationships withsuch contractors, resulting in circumstances which create that “particular type of suit [which]would further the [organization]’s objectives.”  Atkinson, 156 F.3d at 1338.  Accordingly, the
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The plaintiff in Dujardin was a former employee of a borrower of the organization, and the court’s ruling7that the organization was immune from a defamation suit was grounded in the fact that defamation claims do notfurther the organization’s objectives.  Id. 11

defendant is not immune from the plaintiff’s claims for breach of implied contract and unjustenrichment.  On the other hand, the plaintiff’s remaining claims for defamation and tortious interferencewith his prospective business advantage do not fit into the classification of “commercialtransactions with the outside world.”  Mendaro, 717 F.2d at 618.  There is no foreseeable waythat allowing a suit asserting these causes of action would further the IIC’s objectives.  As theDistrict of Columbia Circuit stated in upholding another international organization’s immunityagainst a defamation claim, a “defamation claim neither furthers the World Bank’s objectives orenhances the Bank’s ability to participate in commercial transactions.”  Dujardin v. Int’l Bank forReconst. & Dev., 9 F. App’x 19, 20 (D.C. Cir. 2001).   The same can be said of a tortious7
interference claim.  While this Court’s independent research failed to unearth direct authority forthis proposition, a tortious interference claim is analogous to the defamation claim in Dujardin,when both the defamation and tortious interference claims arise from the same alleged statementsmade by employees of the defendant.  Compl. ¶¶ 32, 36.  Unlike the plaintiff’s breach of impliedcontract and unjust enrichment claims, which arose from the type of transaction contemplated inMendaro, 717 F.2d at 618, the plaintiff’s defamation and tortious interference claims will notnecessarily provide the IIC with any current or future benefit.  For these reasons, the Court findsthat it does not have subject matter jurisdiction to entertain Counts III (defamation) and IV(tortuius interference) of the complaint, and those claims must be dismissed.  The plaintiff hasestablished, however, that Counts I (breach of contract) and II (unjust enrichment) fall within the
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subject matter jurisdiction of this Court.
B.  The Plaintiff’s Breach of Implied Contract ClaimThe plaintiff argues that an implied contract existed between himself and the IIC for the workhe performed in 2003.  Compl. ¶ 27.  He bases this argument on his prior relationship with theIIC, wherein he performed valuable services at the direction of IIC officials, who “were fullyaware of the compensation history and nature of [his] consulting activities and of his expectationof compensation for the [s]ervices.”  Id.  The plaintiff presents two arguments in support of hiscontention that his expected level of compensation was known to both parties.  Pl.’s Mem. at 12. First, he claims that he orally discussed his expectation of compensation with an IIC official earlyin 2003, and agreed to formalize those terms in a writing at a later point.  Id.  Second, theplaintiff claims that by operating without a formal contract in place, the parties had impliedlyagreed to “the same terms of compensation the parties had previously used.”  Id.  The IIC, in itsmotion to dismiss, argues that no such implied contract ever existed.  Def.’s Mem. at 15.   TheIIC specifically states that there cannot possibly have been an implied agreement as tocompensation, because under the plaintiff’s four prior contracts with the IIC, he wascompensated in different ways and he therefore cannot rely on any of the terms of those contractsas a basis for an implied contract.  Def.’s Mem. at 13-14.  An implied contract “is a true contract, containing all necessary elements of a bindingagreement; it differs from other contracts only in that it has not been committed to writing orstated orally in express terms, but rather is inferred from the conduct of the parties in the milieuin which they dealt.”  Bloomgarden v. Coyer, 479 F.2d 201, 208 (D.C. Cir. 1973).  The plaintiff
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claims that both parties understood that all the terms from his prior contracts with the IIC wouldbe applied to his 2003 services.  Compl. ¶ 27; Pl.’s Opp’n at 12.  The IIC’s argument that no suchcontract existed here is grounded in the fact that all the necessary elements of a bindingagreement were not present.  Def.’s Mem. at 12.  Specifically, the IIC argues that an absence ofany agreement concerning compensation is fatal to the implied contract claim.  Id.  The District of Columbia Court of Appeals has held that to establish the existence of animplied contract, a plaintiff must show four elements: “(1) valuable services being rendered; (2)for the person sought to be charged; (3) which services were accepted by the person sought to becharged . . . ; (4) under such circumstances as reasonably notified the person sought to be chargedthat [the person rendering the services] expected to be paid by him or her.”  Vereen v. Clayborne,623 A.2d 1190, 1193 (D.C. 1993).  The IIC does not specifically dispute that these elements havebeen satisfied, see Def.’s Mem. at 13, but argues that satisfaction of these elements is merely athreshold determination.  Id.  The plaintiff, according to the IIC, having crossed that threshold,must then show, as in any other contract, the existence of an agreement on all material terms –including compensation.  Id.  The Court agrees that the existence of a contract hinges on anagreement on all material terms, even if the agreement is implied.  Perles v. Kagy, 362 F. Supp.2d 195, 199 (D.D.C. 2005), rev’d on other grounds, 473 F.3d 1244 (D.C. Cir. 2007) (“[A]lthoughfinding the existence of four of the elements of an implied-in-fact contract, the Court must alsoconsider whether traditional fundamental contract elements exist.  One such element . . . is thatall contracts contain an agreement as to all material terms including an agreement onconsideration.”).The plaintiff himself outlined the terms of his compensation under his prior contracts, and all
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One contract paid the plaintiff $28,000 in monthly retainer fees for seven months of work, and the other8$12,000 for three months.  Pl.’s Mem. at 13. 14

four contracts provided for different criteria in determining his compensation.  Pl.’s Mem. at 13-14.  Although all of his previous agreements with the IIC provided for success fees based on loan“participations identified and implemented” by the plaintiff, all four specified fees calculatedfrom different percentages of successfully implemented loans.  Id.  Additionally, two of thecontracts provided the plaintiff with monthly retainers in the amount of $4,000 per month andtwo did not.  Id.   Therefore, it is difficult to assign specific contract terms when there have been8
varying compensation terms with respect to earlier contracts.  This is especially true because asthe defendant notes, the plaintiff’s current claim for damages is based on calculations using adaily consulting fee, which had never been the basis for compensation under any of his priorcontracts.  See Pl.’s Mem., Ex. 7 (Email # 266, Oct. 7, 2003 email from Jorge Vila to JacquesRogozinski) (documenting the plaintiff’s request for a consulting fee of $847 per day ascompensation for work performed during 2003).  Finally, with respect to the plaintiff’scontention that the parties intended to document their agreement for compensation “later,” thisstatement adversely impacts the plaintiff’s position more than it helps.  The fact that the partiescontemplated formalizing their discussions in a later writing is evidence against the formation ofan enforceable oral agreement, not in favor of it.  Perles v. Kagy, 473 F.3d 1244, 1249 (D.C. Cir.2007).Taking all the facts in the plaintiff’s complaint as true, those facts do not amount to a breachof contract.  There is simply no indication that the parties agreed, impliedly or otherwise, on acompensation scheme for the plaintiff’s services.  It is this Court’s determination, therefore, that
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Having concluded that there was no implied contract between the parties, there is no need to address or9analyze the defendant’s argument that this claim is time-barred.15

the plaintiff is unable to state a claim for breach of an implied contract, and Count I of thecomplaint must be dismissed pursuant to Rule 12(b)(6).9
C.  The Timeliness of the Plaintiff’s Unjust Enrichment ClaimThe IIC argues that the plaintiff’s unjust enrichment claim is barred by the applicable statuteof limitations.  Def.’s Mem. at 16, 19.  The defendant states, and the plaintiff does not dispute,that this claim is subject to a three-year statute of limitations.  Def.’s Mem. at 19 (citingConstruction Interior Sys., Inc. v. Donohoe Cos., Inc., 813 F. Supp. 29, 33 n.4 (D.D.C. 1992)(stating that the three-year statute of limitations for breach of contract under District of Columbialaw “also appl[ies] to any equitable claims, such as unjust enrichment”).  The IIC argues that theclaim accrued, if at all, more than three years prior to October 26, 2006, the date when theplaintiff filed his complaint.  The plaintiff, on the other hand, claims that the cause of actionaccrued and the claim was filed within the three-year window and should be allowed to proceed. Pl.’s Mem. at 16.As stated by the District of Columbia Court of Appeals, it is undisputed that the statute of limitations begins to run when a claimaccrues, and that a cause of action accrues when its elements are present,so that the plaintiff could maintain a successful suit.  Unjust enrichmentoccurs when: (1) the plaintiff conferred a benefit on the defendant; (2) thedefendant retains the benefit; and (3) under the circumstances, thedefendant’s retention of the benefit is unjust.  New World Comm’ns, Inc. v. Thompsen, 878 A.2d 1218, 1223 (D.C. 2005).  A cause of actionfor unjust enrichment accrues, then, when all three of those elements are present.  In other words,the claim accrues when “the enrichment becomes unjust,” which is the point at which services
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have been rendered and payment is refused.  Id.Here, the plaintiff alleges that he performed services for the IIC for which payment wasrefused, thereby unjustly enriching the defendant.  Compl. ¶¶ 8-9, 18-19.  For purposes ofdetermining when his cause of action accrued, this Court must determine when that enrichmentbecame unjust; that is, when the defendant allegedly committed the wrongful act of refusingpayment.  Thompsen, 878 A.2d at 1223.  Both parties refer to numerous emails between theplaintiff and IIC officials, beginning in August 2003, and running through at least November ofthat year.  In the Court’s view, none of the emails that predate the November 4, 2003 email fromAlejandra Vallejo to the plaintiff were sufficiently unequivocal to cause the unjust enrichmentclaim to accrue.  See Pl.’s Mem., Ex. 2 (Translated Nov. 4, 2003 email from Alejandra Vallejo toJorge Vila).  However, in the November 4 email, Ms. Vallejo made it clear that “[t]he IIC cannotprocess any payment for consulting services that is not supported by a formal agreement.”  Id. Ms. Vallejo then stated that the plaintiff’s “last contractual term ended on 31 December 2002.” Id.  On the other hand, in the plaintiff’s prior communications with IIC officials, he was givennumerous indications that he would receive at least some compensation.  Specifically, on August28, 2003, Steven Reed, an IIC official, informed the plaintiff that while he would not becompensated for some work, he would be compensated for other work performed.  Pl.’s Mem.,Ex. 7 (Email # 262, Aug. 28, 2003 email from Steven Reed to Jorge Vila).  Later, on September12, 2003, Mr. Reed again made reference to the possibility of Vila receiving a success fee forsome of his work.  Id. (Email # 264, Sept. 12, 2003 email from Steven Reed to Jorge Vila).  Inresponse to the plaintiff’s second submission of a request for payment on October 22, 2003, Ms.Vallejo responded with a request for a contract or other documentation of the plaintiff’s
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relationship with the IIC.  Id. (Email # 268, Oct. 22, 2003 email from Alejandra Vallejo to JorgeVila).  It was not until Ms. Vallejo’s November 4 email that the plaintiff was told, withoutqualification, that absent a written contract, he would not be compensated at all.  As this was theIIC’s first outright refusal of any payment for the services allegedly provided by the plaintiff, thiswas the point at which the IIC’s purported enrichment became unjust, and thus the point at whichthe plaintiff’s unjust enrichment cause of action accrued.  Thompsen, 878 A.2d at 1223.  Thedefendant’s arguments that the plaintiff was refused payment in August 2003, see Def.’s Mem. at21-22, are unpersuasive.  As described above, each communication from the IIC to the plaintiffprior to November 4, 2003, indicated in some way the possibility of the plaintiff receiving somecompensation for his services.  Thus, when the plaintiff filed his claim on October 26, 2006, itwas filed within three years of the November 4, 2003, refusal of his requests for any payment forhis services.  Accordingly, the unjust enrichment claim is timely.  See Thompsen, 878 A.2d at1223.D.  The Sufficiency of the Plaintiff’s Unjust Enrichment ClaimVila has alleged facts that, if true, amount to a valid claim for unjust enrichment. A “cause of action [for unjust enrichment] accrues upon presentment and subsequent rejection ofa bill for services, or as soon as the services were rendered.”  Thompsen, 878 A.2d at 1223(citations omitted).  The plaintiff contends that he conferred a benefit to the IIC by performingvaluable consulting services.  Compl. ¶¶ 8-9.  The IIC, by allegedly accepting Vila’s services, id.¶ 10, has retained that benefit.  Finally, by refusing payment to the plaintiff, id. ¶ 19, the IIC’sacceptance of those services was unjust.  The IIC has not specifically argued that the plaintiff’sunjust enrichment claim must be dismissed as invalid; it merely states that it is immune from the
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claim or, alternatively, that the claim is time-barred.  Def.’s Mem. at 2-3.  This court has alreadydetermined, supra, that the IIC is not immune from the unjust enrichment claim, and that theclaim is timely.  Accordingly, the plaintiff’s unjust enrichment claim cannot be dismissed.IV. ConclusionThe plaintiff has not established by a preponderance of the evidence that the IIC has waivedits immunity from suit with respect to Counts III and IV of the complaint, and therefore has notestablished that this Court has subject matter jurisdiction to entertain those counts under Rule12(b)(1).  Additionally, the plaintiff has failed to establish the existence of an implied contractbetween himself and the IIC, and therefore, he has failed to state a claim upon which relief maybe granted with respect to Count I of the complaint.  Therefore, the defendant’s motion todismiss the complaint is granted with respect to Counts I, III, and IV of the complaint, and deniedwith respect to Count II of the complaint.SO ORDERED this ___ day of February, 2008.__________________________REGGIE B. WALTONUnited States District Judge
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