: 44 THE WHISTLEBLOWER'S SURVIVAL GUIDE

What to Expect: Classic Responses to Whistleblowing 45

and internal reorganization. USDA meat inspector William

Lehman faced repeated attempts to trarisfer him from his lonely.

border inspection station in mﬂwwemﬂmw.m. Montana, where he ex-
posed and sent back millions of pounds of contaminated meat
yearly that foreign producers have attempted to export to U.S.
~ consumers. In 1997 Lehman retired rather than choose between

. transfer and termination.. Managers at the Diablo Canyon nuclear
L ‘plant also used transfers to enforce ignorance. Charles Stokes

was the engineer who blew the whistle on falsification of results -

in the plant’s seismic design review. When he and other dissent-
ers were E.mbmm.mﬁma. away, the company brought in replacements
: - whowere both unfamiliar with the
. : job history—and savvy enough to
“Suffering through whistle- realize that they should not ask -
blower retaliation teaches .  questions about unrealistic as-
you a lot about your own sumptions behind key calcula-
. Strengths and weaknesses, tions. o
about what really matters in On occasion, employers isolate
life, about who your friends whistleblowers from the evidence
are, and about what humar through a longstanding labor-
beings are capable of doingto management technique: lock them

_ tinue to gather dust. In their new positions,

“had official approval.

. Mary Ann Marrazzi dev

each other in even the most
civilized of settings. It is a
life-altering experience.”
—Justice Department whistle-
blower _

.out. The National Institutes of

Health took this approach with -
Walter Stewart and Ned Feder,

popularly known as the .
“fraudbusters” because of theijr

.perdistence in acting on concerns
. : raised by those challenging fraud
in scientific research. In their official capacity at NIH, they be-
came a magnet for scientific whistleblowers and eventually com-
. piled evidence on some 100 cases involving alleged fraud in tax-
_payer-supported medical resesdrch on issues such as AIDS, can-
cer, and Alzheimer’s Disease. After shutting down their labora-
tory on a pretext, NIH imposed a gag on the two scientists, liter-
ally locked them out of their lab, and stationed a guard at the
door. In 1995 NIH moved the records for these cases of alleged

. d Wm. , where they con-
fraud to a warehouse, also under lock an M&mﬁg ey o

were banned from continuing the watchdog duties that previously

Depriving scientists of access to their own MmmmmHoup AMW a oouuuu“..
nce i 1 en Dr.

i ine ignorance in that profession. .

o e o e e vawm a bulimia and anorexia nervosa

. ive in 18 of 19 patients than stan-
ent that was more effective In : ]
it ent. a senior scientist who lacked subject matter ex:

d treatm . .
m“ﬂmm took over a branch of her research, @m:bmmmwm _WM
W\Hmﬁmuuwm credibility. When Dr. Marrazzi challenged the move,

to her laboratory and records by her uni-

- yersity employer. The study, BmmE«”Eum, mgmm. e e both
- Similarly, revoking an employee’s security . mm.w isborh
a tactic of retaliation and a techni p.ﬂw for :bﬁ.omubm owm“_ww.b nee o0 .
me three million workers whose jobs @mﬁ.wﬁm. on e noos tor
mo gs to information. In addition to being ».S.om.m 8. sbgmnm @
moommwmﬁmo examination, Department of Energy scientist Mar M e
ol i ended to neutralize
had her security clearance susp 3
MﬁmﬁmEoﬂbm. Without her clearance she no longer had acces:

to evidence needed to prove her charges.

she was denied access

, . itten record
t the development of a wri . . -
Huﬂa«m”mu a policy is indefensible, the goal is to restrict debate
_ al dialogue. This can be enforced through peer @ummmmﬂ.m.
n or . : : >
Mwmum&pmm&wum to ensure that there is not time to .83“8@
aﬁmb .w.moomm: or even a gag order if necessary. .g»bmmmu

. . istory,
nize that it is difficult to be accused of revising an oral history

and verbal agreements diffuse accountability in the event of a

.geri roblem. . . . . Ho
mmﬂwm.w%m with other tactics, this technique was used in the Diabl

i i it, the Office

_ NRC’s internal affairs unit, t .
e oo e HWMO;V reexamined the peer Hwﬁoﬂ pro-
cess that had overruled NRC engineer Isa Yin and Diablo Can:

i i ich the
yon whistleblowers about key design questions on which

plant’s license was legally conditioned. Thorough documentation

of Inspector and Auditor
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and an mﬂma.zmwm record had not been compiled, however. In its
~ report OIA concluded that due to a lack of available supporting

information, it was “unable to assess the validity of [peer review] .

~ conclusions” on key issues. More generally, OIA reported that it

~ “did not find sufficient documentation to demonstrate that [the

- NRC staff] had verified the quality of the design control program,

. either in a direct inspection or in licensing review.” In other words,
 the safety of the plant was (and remains) c.bgoﬂb.

Rewrite the issues - .
One of the more subtle bureaucratic gambits is to trivialize,
 grossly exaggerate or otherwise distort the whistleblower's alle-
~ gations—and then discredit the employee by rejecting the valid-
ity of the resulting “red herring.” The government’s Office of the
Special Counsel and Offices of Inspector General have fine-tuned:

this technique. In some cases, those investigative bodies will ex-

©  aggerate charges until they are no longer credible. A whistle-
- blower charging that his or her superiors overlooked problems on
- the job, for example, will find his or her claims exaggerated into
_ allegations of willful misconduct. The government then finds that,
although mistakes were made, the employer committed no inten-
 tional violations. The charges are dismissed, the whistleblower
is discredited and the @,wummem of the investigation promptly issue -
public statements that they are pleased to be exonerated. .
Rewriting the record can degenerate into outright censorship.
This may involve deleting evidence and/or issues that are too hot
to handle—and therefore simply vanish from the ensuing report
‘of investigation. In other cases, the findings are “massaged”.
through edits that ensure that they will not be interpreted as
significant. . _ . .
An investigative report—even one diluted by rewritten alle-
gations, cengorship and neutered recommendations—can still be
damaging to wrongdoers. As a result, a related bureaucratic tech-

nique is to issue a press release declaring that the investigation

had concluded that there was no wrongdoing—but then refuse to
. release the report containing the record of the investigation. The

. frequently targets graduate students,

Office of Research Integrity at the UmvaﬁBmH.a of mmﬂwawummww
Human Services, for example, has a formal wowo% of not re o
ing reports on its investigative Su.mo.nm g.&mb. it finds no wrongdo-
ing, unless the subject of the investigation consents.

it to death - .
MEMQHMNM@. tacticis to launch an investigation that Mmﬁ&. MMMM.
leaving the allegations of ﬁoﬂm@ombm. E.ﬁ..mmoﬂmm. EEoM g
now-retired Nuclear Regulatory OoBBummHoh. whis e owe. oy
King has been attempting to ensure ooﬂmon?m action on b:ﬁ:.b.
safety violations that he argues could literally E..MS MWMMMMO "y
ment lid off a nuclear plant in the event of mb,moﬁ mM . ) _E&ﬁ.
his agency agreed the rules were broken, 1t first ordere

year engineering reviews to see if the engineering standards co

" be safely changed after the fact. After concluding that the rules

were valid, the Commission asked for the :g@.oﬂn”mu s .NM@&MM
the story. The utility’s lawyers rmﬁw been mwmﬁﬂm mm MHM e
'years, a profitable debate they would like to continue 1n Mumb o
and one that is also léss expensive for the plant owner . |

ally fixing the problems.

Scapegoat the small fry o . o
%ﬂme as bureaucracies may trivialize allegations of wrongdo

i iti lower the scandal volume by
ing by rewriting them, they may e roports p

i tab
shielding agency leadership from account: =
the Office of Research Integrity (ORD) at Health and Wﬁ%ﬂb@mﬂ.@
vices, for example, rarely claim credit for successful scien .

iefs at -
i i ent heads or laboratory chie
prosecutions against departm eocilition. . . ore

i iti d biomedical resear Ol
s targ laboratory technicians and

an occagional assistant professor—those A.,&o do not have ww M%H .
.uo»& constituency or who were only following orders w..oE gher
c.wm.Hu 1983 the Office of Special Counsel (OSC) learned of muiti-

million dollar procurement misspending. Evidence raised ques-

tions about whether the Secretary of Defense participated in ar
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”Mmﬂ oM, uhmﬂm@ retaliation against the SEmﬁmEoSmﬁ an mf&«mn
‘who had uncovered the scam. The OSC chose to prosecute a mid-

| level official and keep the cabinet official out of the case. In the

end, the mid-level official escaped accountability after a court ruled

~thathe rmm been following o«nmnm, not making reprisal decisions

.CHAPTER THREE

‘Where a:&.mou.e to
Blow the Whistle

Ouom you have weighed the risks and rewards and decided to
blow the whistle, you are faced with another dilemma: Where
should you take your story? To government officials? -The me-
dia? What avenue is most likely to expose and correct the wrong-
doing you have revealed? Which is best able to protect your in-
terests and concerns? o

Whistleblowing outlets range from agency hotlines to inde-
pendent oversight offices to Congress to non-profit organizations.
These outlets are not equal. Some provide greater confidential-
ity than others. - Some are well-positioned to expose wrongdoing;
others tend to discourage dissent. Still others are known for tak-
ing action against whistleblowers. You should be aware of the
advantages and disadvantages of each alternative before you
choose. We will explain how each whistleblowing outlet is sup-
posed to work and then describe, through past examples, how it
actually functions. .

Because every whistleblowing situation is unique, it is im-
portant to study each outlet to determine your best option. On
balance, GAP’s experience suggests that non-profit groups, the

. media, and false claims suits are the most effective channels for
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exposing and addréssing wrongdoing, given the current state of

the .mmm.mw& bureaucracy and today’s political climate. Bear in .

mind that even if you launch your challenge through nongovern-
"mental avenues; it is generally necessary to find some sponsor

from within a formal government institution. For example, a False -

Claims Act lawsuit can become too expensive for a whistleblower

" to pursue if the Justice Department does not adopt the case. Simi-

larly, a congressional ally can be an invaluable partner for a

whistleblower séeking to expose misconduct through the media
or a non-profit muo.ﬁv.. . _ .

Perliaps most mwmummowﬁ is wu.oﬂwwm where not to blow the

whistle. Trusting the wrong audience can geal your professional

fate, trigger a cover-up of the wrongdoing you seek to expose—or -

both. The list of whistleblowing outlets below starts with institu-

ﬁobmmpmno#oﬁgﬁvuoﬁwbeogm%mmaama&m:wgwﬂmmoﬁom
~ for whistleblowers. .

-OFFICIAL CHANNELS
Federal Hotlines . :

In 1979, the Secretary of Defense established the Department
of Defense hotline as an avenue for the Inspector General's office
to learn of potential wrongdoing or mismanagement. Today nearly
all federal agencies and departments have hotlines, and the Army,
Navy and Air Force each have an individual hotline. In an effort
to institutionalize the process of reporting misconduct, the -
President’s Council on Integrity and Efficiency (PCIE) recom-
mended standards for receiving, controlling and screening alle-
gations for each federal agency. These standards direct that:

M asimple, well-publicized system be developed for agency
employees and other interested persons to submit allegations
of fraud, waste, abuse and mismanagement while preserving
anonymity when possible and if desired; o
W aretrievable record be maintained of each allegation re- -
ceived; - :
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[} m.por allegation be mﬁmmbmm. as soon as possible, w»mmm _.Mvob
the nature, content, and credibility-of A..Bm. SBEBE.“. an mu”
appropriate decision be Bm@oluu.gmm in part on mﬁm“u“mn MMH
sources and priorities—on whether to refer the comp

further inquiry on each allegation; and

B the rationale for the decision on each allegation be docu-
" mented in the record. ,

With these standards as guidelines, hotlines are mﬁvwommﬁ.”m
oﬁmn&.@ according to a common procedure. An employee omb$ g
the toll-free hotline and report an allegation of muwﬂ.P Mﬂwﬁoﬁ-
mismanagement. The allegationis reviewed to m.m.am% aoeo v

i g, I further review, it 1s sen
up is necessary-. If it deserves revie A
h«mmﬁmmaou who researches the mbwmwﬁ.oﬁ in mﬁm Wmmwmmw MWM
E&mﬁmwﬁob verifies the charge, corrective action um.
the case is closed. . o . . o

In theory, the process moﬁ.im straightforward and simple. -
practice, it is anything but clear-cut; there are ».mu. So Bwbﬂuf gray
areas mn,a. breakdowns in federal hotline investigations. lhe es

 sential measure of the effectiveness of hotlines as a whistleblowing

mechanism is their track record in producing Hmmc.:“m.wmn Mwma MNMM
mal. Even the best hotlines, such as eromm.uﬁu ,.U% t M ” wm.mm
Accounting Office or the Department .om Defense, wMMmm Mw e lese
than 20 percent or fewer cases within a year n.vm Mﬁ no Mb.wmmm
and substantiate or purport to take any. oo&nmaﬁwm Mo , on n eee
than 10 percent. Hotlines wuo&mwm an ovvougb;w : m bl
the system has received a warnmg about wﬁ.oum ow“pqﬂ.b Buer
those whistleblowers who seek to B..&nm a difference e
ing retaliation, hotlines are in most cases i.onn,E.mmM M m.wm.oﬂﬂm
One important reason for the mroi.onwbmm an mw.uw kdowns
in hotline systems is mﬁ.ﬁng&.. E<Mwﬁmww5ﬂ.“w“bﬂ MMmb% =
are compromised, intentionally or um . ,
MMMM“W of mbamquﬂ when an ins itution mb<mma,mmnmm itself. The
ems are numerous. .
wuowwﬂwbmwu&uwﬁon of hotline Eoomwﬁ.mm has n.ow wmmw M%MMMM
In a report by the President’s Council on Hﬂgmﬂ@ an: ‘

-

i
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| (PCIE), UOU received top billing as the best-run hotline, but the
wOHm._mogm faults even with DOD’s system, and mgewmm that
many of the others do not meet operational standards. In .
g nm.owﬁ to improve and encourage the uniform handling om WoEMM
calls, the wouw 8et up training courses available to federal, mili-
tary and private F&Eﬂw hotline operators. I
Two-ateas of concern addressed in the PCIE training SE..mmm

are confidentiality and ammm.mouoﬂ...nw. Confidentiality issues are.

inherent in the hotline system. Anonymity is a presumed goal of
mﬁ% employee choosing to blow the whistle through a gau.bm But
| how m.omm a whistleblower provide sufficient information 8. sup-
_v.oi Fm or her allegations without giving away details that EmM.
tify him or her within the agency? The balance is hard to strike

’

- often leading to one of two problems; the information received is

either too vague to produce an investigation, or is traced back to
the only person who could pogsess that information,
- .»ﬁ some hotlines, the principle of confidentiality is treated
; 55 outright &.mmmmb.. Inone case, a SEmEmEoém scientist at a
U.S. nuclear facility was terminated after he mobgoﬁmm Fm. In-
mﬁwo&oﬂ Gerieral hotline with evidence of ﬂa.o.bmmou.bw The In
spector General there had sent his “confidential” Emoﬂh ti .
straight to the whistleblower’s supervisor. e

A spokesperson for the DOD Inspector Qabmu&.roﬂwbm (who

: mmwm_& not to be identified) believes many military hotline opera-
. tors are more interested in discovering who the caller js than in
S mm.wmém %ro?mu the allegation is true. In.an atmosphere in

N Mﬁu&u &m.B.erP conformity, and unquestioning obedience to or-

nu.m are prized above all else, it should come as no wﬂnﬁ&mm that
_Whistleblower could be regarded as a traitor, o

. H.wgm% Taylor; the Chief of Military Police at the Naval Air
Station Bermuda, made his first mistake in challenging sexuy] |

coercion and massive spending abuses at the base by contacting

the Navy Waste, Fraud and Abuse Hotline with another officer

Or take the case of John Kartak. After 19 years in the Army,
he was assigned to a recruiting station in Minneapolis. There he

found that unqualified applicants were recruited to meet quotas.

High school diplomas were forged and criminal records were con-
cealed to permit the enlistment of marginal recruits. Kartak re-
fused to cooperate in this misconduct, and called the Army hot-
line to blow the whistle. Kartak’s “reward” was repeated harass-
ment. His supervisors.ordered him to submit to two psychologi-
cal evaluations and eventually to involuntary commitment. One

of his superiors told the Depart-
ment of Veterans Affairs hospital,
“He has lodged numerous com-
plaints recently. . . . I find his be-
havior highly unstable. I am con-
cerned that he may do something

- to harm EBmmK. or others.”

Kartak was also ostracized,
threatened; and intimidated by

- his co-workers. : :

Kartak was vindicated when
at least 58 people in the Minne-
sota recruiting office were found
guilty of illegal acts ranging from
forgery to drug-dealing. But the

“Hotlines that supposedly

guararntee anonymity can

turn out to be direct channels
to-the reprisors themselves. If
you're going to blow the
whistle, figure out how to get
an investigation of the wrong-
doers without becoming the

- one investigated.”

—Justice Department whistle-
blower

price of Kartak’s vindication was high—and the abuse of the hot-
line system’s confidentiality was evident.

Case follow-up is another area the President’s Council on In-
tegrity and Efficiency emphasizes in its training courses. The
PCIE. would like all agencies to adopt the procedure used by the
DOD and General Accounting Office (GAO) hotlines. Those
hotlines assign all callers case numbers so that they can call back
later to find out what action was taken on their allegations. This
m%mﬁwﬁ maintains the anonymity of the whistleblower while per-

mitting him or her to follow up. The details of the case are not
disclosed to the caller, but s/he is told whether the case was closed
and whether the allegation was substantiated.
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For a full report of a closed case the whistleblower must file a-

request under the Freedom of Information Act (FOIA). The prob-
lem is that this process can jeopardize his or her anonymity: in
order to file a FOIA request, the whistleblower must identify him
. or herself. The requestor’s name will be sent to the Inspector
General investigating the report and can make its way back to

the very people responsible for the A.ﬁ.ou,mmowum. This kind of |

“Catch-22” can lead to serious reprisals. ,
" Nancy Kusen discovered how the FOIA “Catch-22” works.
Kusen was a contract administrator for the Defense Contract
~ Administration Service (DCAS) who raised concerns about over-
" charging and alleged shoddy work by a Navy contractor. She
aoup.vgmm. first to her superiors, and when no action followed,
she called the DOD hotline. ‘The call led to an investigation by
the Defense Criminal Investigative Service, which substantiated
many of the complaints but found no criminality. At the same
time, Kugen became the target of reprisals ranging from lowered
performance evaluations to denials of promotion and repeated

“harassment. . o
‘Kusen filed a FOIA request to learn the status of her case.
Records show that her request was referred to the Defense Con-

. tractAudit Agency (DCAA), which, in turn, asked the contractor’s

parent company if it objected to the release of the audits. The
DCAA included a copy of Kusen’s FOIA request containing her
name, address and home phone number. According to the DCAA
it is “routine practice” to include the FOIA request.
The FOIA request that disclosed Kusen’s name to the

contractor’s parent company provided positive identification that
she was the whistleblower, enabling them to single her out for
harassment. In Kusen’s case; the harassment had begun shortly
after her initial call to the DOD hotline, convineing her that the
hotline revealed her identity to DCAA and triggered the chain of
disclosure. Her .va.mH.wm..ﬂom with the FOIA H@ﬁﬂwm.e serves as a
warning to other whistleblowers. :

~ Kusen’s case contributed to the caveat now offered by the
Inspector General's office to FOIA requestors: “Your confidential

status as a hotline caller does not apply to requests under the
Freedom of Information Act.” Without filing a FOIA request, how-

‘ever, you cannot determine whether the government investigated

your chargesina thorough manner. Whistleblowers can try to wdd.”uoww.
this structural “Catch 22 by having a trustworthy third party, s
as a non-profit group or reporter, make the m_Ob?. request. .P.
Other problems with hotlines were noted in a Qobmuﬂumw c- -
counting Office report on the DOD Woauuw. _.H.Wm DOD has ﬁh“‘
gome steps to address these concerns. Itis Enmw.%. Woimwmu,ﬂkwo
these problems plague many hotlines. .inougm to M . nﬂdu
four problems pose recurring concerns: 1) E<mmﬂmmgu owuwm V-
ity, 2) insufficient documentation on case .mu.wm, 3) incomple E.
vestigative reports that do not comply with DOD reporting H.Mm
quirements, and 4) limited action on Emﬂ.imm follow-up to so
identifi blems.
ummw“mmm Mu%ou« to correct the problems Embﬁbmm in .mHm GAO
report, the DOD has started a @ﬁmu.#w bm.mduwbnm Review. M,WM
review checks the files of DOD field E<m.m9m.wﬂoum to mﬁmﬁm e
the summary nmvo!.. matches the wb<mmﬁmmﬂ<m .H.muon&. UO als o
claime that it is more carefully reviewing cases it refers to 1ts own.

agencies, the military services. This is important, because whether

it is done advertently or inadvertently, the hotline system can

pass information back to the relevant mmmb@..hﬂfow can mwbwwﬁa ,
right back to the program manager who may be involved in he
?mﬁm&mbﬁ or wasteful activity. This can lead not only-to H@uﬁm,m-
als against the whistleblower, but to a oo<mw-=v of the Hﬁewbm uMH
ing. Inother words, the system mﬁﬁnﬁﬁmﬁ% is 4&5.&% etose - ,
ing as an early warning device for those with a Boﬁ.ﬁw to conce
d misconduct. o
e %WMmMmooum... on government hotlines speaks for wﬂmm_m .H.Ew o&mw
of reporting fraud, waste, or mismanagement to a Woﬁmu%”&wbﬂ !
_ ensuring thatitis investigated and corrected are small. Ho ine
may be a vehicle for those who seek a clear no.bmﬁmboo for put - M
the system on notice of significant wrongdoing. They are no

" safe, reliable channel for whistleblowers who want to make a dif-

ference.
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Corporate Voluntary Umm.&emsd Programs

Corporate voluntary disclosure programs are the private-sec-

tor equivalent of woﬁw.ubuﬂmbe hotlines. These programs operate
" aspart of corporations’ internal systems of oversight and enforce-

- ment, often through in-house “ethics” offices for disclosures by

company employees. : .

Corporate voluntary disclosure programs became popular
during the 1970s as a way for the Securities and Exchange Com-
. mission to address illegal, shareholder-financed political contri-
‘butions or bribes at home and abroad. In the 1980s they became

common as an alternative to direct government investigations of

whistleblower charges in the nuclear power and defense indus-
tries. They are a major element of corporate compliance programs,
" which are reviewed as part of the sentencing guidelines for legal
violations by corporations. These voluntary disclosure mecha-
nisms permit companies to act on their duty to identify, disclose
and correct violations of institutional responsibilities. But they
have proven no more reliable Emb.?w good faith a corporation
brings to the process. - . : :

Structurally, corporate voluntary disclosure programs are
vulnerable to the now-familiar conflict of interest inherent when
an institution is responsible for disclosing its own misconduct.
To illustrate, the investigations often are conducted by attorneys
whose professional duty is to the client corporation—rather than
‘to the vﬂwwo. The same mﬁouwm% who interviews whistleblowers
and serves as a liaison between the corporation and the govern-
ment during a voluntary disclosure may later act as counsel for
the defense in the event of .mbmouowﬁmwﬁ action.

As a result, voluntary disclosure programs have failed to serve

as ‘an effective substitute for external oversight, and too often
serve as a shield for liability. Summarized below are lessons
jearned from a review of “whistleblower” cases. from corporate

hotlines and voluntary disclosure programs since 1979. Programs

have been: ,
B incomplete in scope because institutions set the bound-

aries for investigations, which at times have been limited to -

exploring the “tip” of the misconduct and screening out the

“iceberg.”

W incomplete in findings of fact after the investigation, be-
cause companies have elected not to disclose the most signifi-
cant instances of fraud or abuse.

@ inadequate substitutes for government fact-finding, be-

" cause regulatory agencies have abdicated all but a monitor-
. ing role, and are further limited to the boundaries for rel-

evance defined by the firms. .

@ inadequateeven for government oversight, because mHBm
can and do rely on program procedures and the mnaouwm%”or.
ent privilege to withhold key records in corporate investiga-
tive files from government auditors.

@ vehicles to delay formal proceedings while a company’s
self-investigation proceeds—taking 2.8 years on average and
over ten years in many of the cases surveyed, according to a
1996 General Accounting Office study. This delay also cre-
ates a window of vulnerability for evidence uncovered by po-
tential defendants in the interim that might later be threaten-
ingifincludedina public record for law enforcement E.oo,wmm.. .

ings.

I vehicles for advance discovery for any future. litigation,
which at worst creates opportunities to intimidate or influ-
ence witness testimony, and at best provides early knowledge
-of—and a corresponding ovwouec..aﬁ to rebut—significant,
threatening emmmn.bobw..

W vehicles to lock in secrecy of corporate wrongdoing: un-
like the 1970s Securities and Exchange Commission program,
investigative files are not available for public scrutiny after
the fact under the Freedom of Information Act—or even, as
in the case of mismanagement on the Alyeska oil pipeline,
disclosable in the legal discovery process. The trend E some
 state legislatures omv»mabmambﬁuobﬁmbﬁpmp%w%ﬂmm% laws
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isa ?ww om_.bmﬂgﬁoumﬁmmbmooﬂvowmem wﬁﬂmﬂmwmﬁ.bmﬁ?m
public’s right to know. , _ .

W vehicles to- divert the government from more direct in-

vestigation of cases in which it has not waived its normal en- .

forcement authority and access to evidence, because oversight
of voluntary disclosures hasbeen Fmﬁnﬂﬂoummumm as the high-
est priority at Offices of Inspectors General.

W openly advocated in industry speeches as a way to avoid
~'harsher government enforcement action (attractive only if a
- firm fears it will be caught anyway)—despite official disclaim-
_ers that the program’s purpose is moom corporate citizenship.

In short, these w_nomumﬁm .o,mb be useful structures for a com- -
pany that wants to do the right thing. But for those that don't, .

they offer an easy way to cover up misconduct. They are no sub-
stitute for independent accountability.

H&nw:n«.e_w..mcmm@m.ﬁ.o: and Other Cash Awards Wﬂcmﬂniw

After embarrassing disclosures of ‘spare-parts costs several
- years ago, the DOD and its armed services claimed to be serious -

about establishing suggestion programs to save money. They
began to reward individuals for suggesting ways to reduce spare-
- parts overpricing. The Navy reports that such calls to its pricing

-+ hotline have saved millions of dollars. These claims of success,

however, should be placed in perspective: the Navy annually
spends billions on spare parts. : .
The Service Suggestion Programs generally follow a simple

_structure. Personnel may submit a suggestion in writing to the .

Price Monitor/Installation Resource Management Office at the
basé. After preliminary review, the suggestion is sent out for
investigation. If the suggestion is adopted, the caller receives a -
percentage of the savings ranging from $5-25,000. Any award of
$25,000 must be approved by the President. A :
.Hrm design of the programs eliminates anonymity, which
means the caller may be subjected to harassment from superiors
- who prefer the status quo. Again, the problem is systemic. Offi-
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cial policies and umm&mﬁob.m mﬁ&bm the procurement om. such w»u.nm
often are designed to maximize spending. The reason s political:

. agency higher-ups must make sure that the budget is spent ev-

ery year in order to justify more money the following year for the
bureaucracy. : , o .

- Ajrman Thom Jonsson found out the hard way that the Air
Force preferred the status quo to his suggestions for saving money-
Jonsson was working for the maintenance and supply section of
the C-5A cargo planes at Travis Air Force Base in California. In
the course of his duties he discovered that many spare parts were
purchased at extraordinary prices, including the now w.ugo:m
$7622 coffee brewer. Another example was a $670 armrest pad,

. which Jonsson determined could be manufactured on base for

$25 with no rearrangement of machinery or personnel. .

In January 1984, Jonsson submitted his money-saving pro-
posal to his base’s Zero Overpricing Program nmwwwmmwgﬂwm. In
April, J obm._mo.b received notice that his proposal was ‘not in the

 best interest of the Air m.onom.a He resubmitted his suggestion

and waited for a response. By August 1985 he had heard nothing
and decided to contact the Project on Military m.uooﬁmﬁmbn (now . |
the Project on Government Oversight, or POGO), a bmb.vnomﬁ
watchdog agency. After POGO staff .m<&¢mﬁm his claims a0
discussed Jonsson’s goals with him, his allegations were brought

" to Senator Charles Grassley R-IA), chair of the Senate Judiciary

Subcommittee on Administrative Practices and Procedures. .H.Wm
subcommittee asked Jonsson to come t0 Washington and testify
at hearings. Jonsson went to the Capitol on his own time and
testified in civilian attire about the excesses he had witnessed on
the C-5A spare parts. The hearings mmﬂmwmﬁ@ mﬁvmﬁmbﬁmu pub-
licity, which helped discourage retaliation from the ?H Force.
Eventually, Jonsson was granted a n.@.mﬁ award for his sugges-
tion. . .

A year later Senator Grassley asked Jonsson if the prices of
the spare parts, including the armrest, had gone ,noﬁ.p. Jonsson
reported that they had barely changed. When a press conference
was schediled to expose this information, the Air Force began to
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harass J onsson.. He was denied routine leave, assigned a
“babysitter” to make sure that he “didn’t get into trouble” and
subjected to an attempted arrest on the ironic charge of illegal
destruction and disposal of spare parts. Several members of Con-
-gress protested loudly, with Senator Grassley, Representative
John Dingell (D-MI) and then-Representative Barbara Bozxer (D-
- CA) stepping in to protect Jonsson from harassment. His case
gerves as an important warning of the risks posed by incentive-
suggestion programs to would-be whistleblowers, most of whom

cannot expect a squadron of legislators to defend them. .
The DOD Inspector General Cash Award program is differ-
ent from the incentive-suggestion programs in several ways.
Rather than systematically providing cash awards to anyone who
suggests a viable way to reduce costs, the Inspector General Cash
.- Award program is designed to give rewards to selected individu-
als who draw recognition because their disclosures save maney.
. The weaknesses of the program are similar to others described

" here, however, and the program is by no means risk-free.

..O,bm. would like to think that after you had been publicly rec- -

ow_umumm .and honored for saving the government money, your su-
_ periors would not have the motivation or the nerve to harass you.
But after your moment of glory has faded and you revert back to
your regular employee status, you may be left facing the very

officials you accused of wrongdoing. Indeed, your vindication may .

make it harder for them to forgive and forget.

More striking than the program’s potential abuse, however,
is its record of irrelevance. In the program’s first six years, 38
_ people received $46,000 in cash awards for saving over $36 mil-
lion. ‘To put these results in perspective, keep in mind that dur-
ing the same time period (fiscal 1984-1990), overall Pentagon
mwmu,&um levels approached two trillion dollars. .

" Inspectors General .
. The primary conventional channel for investigation of
employee concerns is the Office of Inspector General (IG). Each
agency has one, either by that name or another. These offices are
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responsible for investigating and reporting on alleged misconduct
by the agency or its employees. The IGs at most major agencies—
a total of 62 as of mid- 1995—are covered by the Inspector General
Act of 1978 and subsequent amendments.

H,waowmmm who are considering disclosures to.an IG should

first detérmine whether their agency’s Inspector General is statu-

tory or non-statutory. Structurally, the distinction is quite sig-
nificant. StatutoryAGs can be nominated and dismissed only by
the President. Non-statutory IGs are hired and fired by the agency

. chief—whose programs they are investigating. Agency heads can

comment on but not change the text of reports submitted by statu-
tory IGs. By contrast, agency chiefs have editorial censorship
rights over reports v.% non-statutory IGs. Statutory IGs have the
authority to investigate agency reprisals against their witnesses.
Non-statutory IGs can investigate only what the agency chief
permits. :

For potential whistleblowers, the implications are clear: the
risk of retaliation is far greater if your agency has a nonstatutory
IG. Consider the work of the Department of Justice’s Office of
Professional Responsibility, which for years served as the non-
statutory equivalent of an IG (a vacuum which has since been
filled). Up to ten percent of the office’s referrals each year were
to investigate and identify for possible criminal prosecution the
source of “leaks’—usually anonymous whistleblowing disclosures.

Whistleblowers should also keep in mind that Offices of In-
spector General are in many cases mini-bureaucracies, and can
be vehicles for the full range of bureaucratic waste, fraud and
abuse. The Department of Labor Office of Inspector Qmﬂmumr for
example, has over 500 employees and a budget of more than $70
million. The office has been mired in controversy OVer cover-ups,
whistleblower reprisals, and questionable travel expenditures.
Similarly, Congress and the press have found evidence of repeated
wasteful spending by the Inspector General for the Environmen-
tal Protection Agency. B

Most importantly, IGs at best have a mixed track record of
responding to whistleblowers. Even offices with statutory inde-
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pendence may be led predominantly by employees grounded in
. the “old school” traditions, from a time in which the Inspector

General served as management’s eyes and ears. That meant that

when the agency chief wanted to get the facts and act against

wrongdoing, the IG performed as a law enforcement agency. But

when the agency leader wanted to cover up.a problem, the IG

performed a damage-control operation, issuing a report ﬁuma as-
-sembled the case for the defense.

- That tradition continues, and structural incentives sustain
it. Even statutory IGs receive mumﬂ. performance appraisals and.
merit bonuses from the department chiefs whose operations they
are &umu.mmm with Wmmm:bm honest. Whistleblowers from the EPA’s

IG repeatedly have exposed their

a _ office as a-damage-control opera-

. as the ‘agency watchdog.”

“If you go to the Inspector
General, expect your boss to
know about it by the time .95:.
- get back to work.”
«=Environmental Protection

tion that shredded evidence of

Eumoobmznﬁ involving government

contracts. NASA’s Humwon_.bu Gen-

. eral retired under fire; he was un-

der investigation for allegedly
leaking evidence to targets of an

. Apency whistleblower
- S open investigation, including

NASA personnel. NASA’s Admin-

. istrator mHnmbmmm for mpm Hbmvmaou General to keep his $120,000
_annual salary during the next year, while he served as a manage-
iment consultant to a local community college. The GAO later
- found that the Inspector General’s actions “constitute a: failure to
exercise due professional care and could be viewed as an Epwwb. ,
meint of his office’s mNmoEuod of investigations.”

An IG’s genuine Emmwmbmmuom from the agency it oversees is
necessary but not sufficient to ensure mooognmwnuﬁ% No satis-
factory answer yet exists to the question, who watches the watch-
dog? The potential for conflicts of interest is great. And the con-
- flicts can get personal; a 1992 Senate Government Affairs Com-

- mittee report found that the National Archives and Records Ad-

ministration (NARA) IG failed to recuse himself from investiga-
tions involving his own, alleged misconduct in his prior job as a
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‘ZE procurement official. “After reviewing the IG’s overall

record, the committee found that “fh]is conduct raises questions
about his own compliance with agency standards of conduct and
code of msﬁom which an wavmaeou General is required to oversee

A 1993 GAO report voEamm out repeated instances of statu-
tory IGs routinely returning cases for investigation to the agency
charged with alleged misconduct. A July 1990 review by the staff
of the Senate Governmental Affairs Subcommittee on General

* Services, Federalism and the District of Columbia found a pat-

tern of IG wrongdoing that included: 1) IGs personally implicated

_in corrupt acts; 2) wrongful disclosure of confidential identities
" and sharing of confidential information with agency personnel;

3) improper destruction of evidence; 4) initiation of phony inves-
tigations of whistleblowers and intimidation of witnesses; 5) white-
washing of final reports by distorting or ignoring both fact and
law; 6) improperly-conducted investigations through failure to fol-
low up on relevant evidence and witnesses, or to question wit-
nesses in confidence; and 7) refusal to investigate strong cases.
The most serious misconduct occurs when an IG wittingly or

 unwittingly serves as a hatchetman against whistleblowers. In
. Q#ﬁu,m experience, it has not been uncommon for an IG's office to

Emu.pmbn one of the prime tactics of retaliation—directing the
spotlight at the whistleblower rather than at his or ‘her allega-
tions of wrongdoing. In a disturbing number of government agen-
cies, IGs have a history of failing to pursue the evidence of mis-
conduct gathered by whistleblowers and instead searching for in-
formation to discredit and retaliate against them. In fact, GAP
has represented whistleblowers from Offices of Inspectors Gen-
eral who suffered retaliation for HmmnmEm 8 participate in Eﬁﬁ&mﬁ.
jobs or cover-ups.

Gordon Hamel, who blew the whistle on Bumooﬁmﬂnw at the
President’s Commission on Executive Exchange, learned the re-
taliatory power of IGs the hard way. After an Office of Personnel
Zmummmﬂ.pmbn (OPM) probe confirmed the substance of Hamel's
allegations, the OPM's IG opened a case and eventually wrote a
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" report that rebutted the alle gations—and provided grounds to
-fire Hamel. The OPM Inspector General and an IG investigator
stated in sworn congressional testimony that they were unaware
of the agency’s attempts to terminate him. Four months earlier,
however, that very investigator had authored a memo—received

by the IG—indicating that aﬁm.éﬁm House was waiting Semw.m .

Hamel “at the earliest possible time after our report is issued.”

. Many IGshave long histories of targeting whistleblowers. The
Department of Energy Office of Inspector General is a case in
point. Repeatedly, those who make disclosures of wrongdoing to

the DOE I(¥s office have found themselves on the receiving end -
of an investigation. Often the whistleblower’s confidentiality is
preached by the DOE IG, resulting in the employee’s termination. -

- At the Hanford Nuclear Reservation, the DOE IG was as-
signed to investigate whistleblower Ed Bricker’s allegations of
harassment for his numerous public disclosures of safety and
health violations. Instead of investigating Bricker's claims, the
. DOE IG teamed up with Bricker's employer, the Westinghouse
Hanford Company, to make Bricker himself the target of the in-

vestigation. GAP wﬁoubm,%.m uncovered memoranda to the file in-
dicating an agreement between Westinghouse and the DOE IG— .

made well before the investigation had started—that they would

not find any merit to Bricker’s claims. Furthermore, it was later -

revealed that the DOEIG mﬁvaa_mm to persuade a personal friend
of Bricker’s to wear a hidden-body microphone in an attempt to
gain incriminating information on Bricker. Plans to proceed with

- the wiring were eventually put to a stop by the U.S. Attorney’s

~ office. :

The DOE IG’s performance at Hanford was not an aberra- .

ﬁoﬂ.q One of the more harrowing stories involves a whistleblower
" at the Knolls Atomic Power Laboratory, a DOE site in New York.

There, the IG investigated allegations of wrongdoing in the op-. :
eration of several nuclear reactors near populated areas. The IG

agents took numerous statements from workers at the plant. The
interview statements were allegedly altered, according toa confi-
- dential 1G source, to remove any favorable or supportive evidence:
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of the whistleblower’s allegations. These altered statements were
then used to support a well-publicized finding against the whistle-
blower. When the whistleblower filed a Freedom of Information
Act request for all of his files, the records ﬁmnm allegedly shred-
ded to hide the fact of the illegal alterations. At the same plant, a
health physicist contacted the DOE IG and was terminated im-
mediately by his supervisor, who took him to task for daring to
contact the IG. The IG did nothing to investigate or protect the
scientist. :
To some extent these traditions are changing. Further, itis

unfair to generalize. Nearly every Office of Inspector General

justifiably can take pride in winning numerous tough cases. The
US. Umﬁmﬂgmﬂw of Agriculture IG provides one example of an

'1G office that has produced promising, if mixed, results for

whistleblowers. In 1994, the USDA’s Office of Inspector General
conducted a hard-hitting investigation into misconduct that ulti-
mately forced the Secretary of Agriculture’s resignation and
sparked appointment of an independent counsel. Hﬁw.dwu> 1G
also has conducted numerous audits exposing the inadequacy of
the Forest Service's timber theft and law enforcement programs.
Such positive developments, however, should not unduly raise

‘whistleblowers’ mwvmonmﬂo_bw. Even at USDA, the track record is

spotty. Forest Service whistleblowers at USDA have complained
of brush-offs from the IG's office, unless there is some powerful
political or media constituency to make their concerns a priority.
Even hard-hitting USDA IG reports often have a limited impact
on agency operations: the Forest Service has a long-established

. pattern of paying lip service to IG recommendations but making

no fundamental changes:

On balance, whistleblowers are well-advised to seek expert
advice or retain an attorney—even if only for coaching purposes—
before going to an Inspector General. You should clarify pre-

- cisely how the IG will conduct the investigation before sharing
- your concerns and evidence. At least until there is a solid track
record to. establish trust, you should politely insist that all agree-

ments, plans, and schedules be pinned down and confirmed in
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gﬂ[umnwmu aumu agreeing to g&o matters Emogmzw or

. yelying on what appears to be a common understanding to guide
“the office’s subsequent actions. Above all, you must be petmitted

to review your m&mdembam and any summadry of your allegations
“to ensure their accuracy and completeness. Finally, as we dis-

cuss in the next section, under some circumstances it may be wise .

{o approach the IG armed with the extra credibility of a “substan-
tial likelihood” finding and order to E<mmﬁmm8 from the Omwom of

o mww&m_ Counsel.

.Oﬁa« of Special Counsel «0_@8
- The Civil Service Reform Act of 1978 created a moH.BmH

+whistleblowing disclosure channel through the Office of Special

Counsel. This responsibility exists independent of and parallel

to a separate duty by that Office to defend federal employees
against persontnel practices that violate the merit system.

The Special Counsel has 15 days to screen whistleblowing
disclosures from federal employees, applicants or former employ-
ees before deciding whether to order agency chiefs to investigate:

those challenges that have merit. The Special Counsel may refer -

for agency investigation any disclosure that Hmmmoﬁm a “reason-

. - able belief” of illegality, gross waste, gross mismanagement, abuse

of authority or a substantial and mvmehs danger to public health
or safety. If the OSC judges that the disclosure satisfies only this

nrinimum standard, then the agency chief can respond however

- gfhe chooses. .
If, however, the OSC determines there is a “substantial like-

~lihood” that the ﬂgmﬁozoﬂmu s charges are accurate, a more m-

tensive reform process is triggered. The OSC must refer the

charges, and the agency head has 60 days to investigate and re-
" ply. The Special Counsel can, and mmbmumﬁw does, grant time

. .mﬁmﬁm_cum to this mmm&Eo The agency ‘must reply through issu-
ing a report whose contents are mﬁmemmm by statute, including

' the issues and evidence that were investigated, the methodology

for the probe, a summary of the evidence obtained, findings of -

fact and law, and a summary of corrective action to solve any
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verified problems.
The whistleblower has a’ ﬂmE“ to submit comments, after
which the Special Counsel evaluates the report to determine

 whether it is complete and reasonable. Congress has instructed

that the Special Counsel should not approve a report unless it
has satisfied those criteria under a “clear and convincing evidence”

standard. Then the report is sent to the President and Congress,

along with the employee’s comments.  The Special Counsel must

maintain a copy of each report and comments in a public file.

Researchers, reporters, investigators and members of the public
can review the resolution. .

The purpose of the OSC whistleblowing disclosure channel is

“to enicourage employees to give the government the first crack at

cleaning its own house before igniting the gldare of publicity to

. force correction.” Indeed, if mmBEpmemHmm in good faith, the Re- -

form Act mechanism offers strategic benefits for a whistleblower
to be effective in challenging misconduct. It offers an opportu-
nity to gain the legally-binding judgment of an objective third

" party that the whistleblower’s charges must be taken seriously.
* . At a minimum, it promises to maximize the public whistleblower's

credibility and help to reduce isolation. The OSC evaluation that
there is a “substantial likelihood” the allegations are well founded

'is the bureaucratic equivalent of a “Good Housekeeping Seal of

Approval” for that particular disclosure.

What is the Office of Special Counsel’s ﬁ.mnw record for meet-
ing its promise? At times, the combination of OSC support for a
whistleblower’s challenge and serious evaluations by the Special
Counsel at the end of the process have helped to improve the
quality of agency reports in response to whistleblowing disclo=
gures. The Nuclear Regulatory Commission, the U.S. Depart-

" ment of Agriculture and the Department of Health and Human

Services have confirmed the validity of employees’ dissent in key
cases, and have taken serious eorrective action. On occasion the
Special Counsel also has held agencies accountable for inadequate
reports of self-investigations. In the case of Dr. Wilfredo Rosario,
who nwm:mbmmm the .QmU.P when it umwmmmmm beef carcasses—de-
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spite evidence of tuberculosis—for human consumption, the Spe-
cial Counsel twice flunked the agency report and sent USDA back

for further investigation and disclosures. . _ :
Unfortunately, the Special Counsel seldom makes the approv-
als necessary to put an agency on the spot. In March 1995 con-
gressional testimony, Special Counsel Kathleen Koch reported
that the OSC made referrals for full or partial agency investiga-
tion only eight times out of 148 reviews of whistleblowing disclo-
sures. The OSC’s annual report for m.mnmuhww.m reveals that out of
333 whistleblowing disclosures, the office forwarded only two for

agency investigation, one of which n..m_mm.oe&. a “substantial likeh- .

~ hood” finding.

" In addition, even full refer-

. “When I was first interviewed
by OSC investigators, they

were determinedly disinter-
 ested. Ikepttrying to give the
. . investigators documentary

evidence and they kept giving
it back to-me.” . _

—Defense Department whistle- .

rals generally produce only cos-
meticreform. The OSC'ssealof -

approval seldom overcomes the
conflict of wbnmummn inherent
when the agency targeted by the
whistleblower is left to investi-
gate iteelf. Good-faith agency

_responses have wmmb. the excep- -
tion, rather than the rule. Fur-

o blower

ther, the OSC typically accepts

" as reasonable and complete-

‘whatever report the agency produces. As a result, an OSC

whistleblowing disclosure is often merely an opportunity for the
agency to cover up the evidence, perfect its defenses and then

_ issue an official self-exoneration to be approved by the Special

Counsel—all before serious F<mmﬂmwﬁobm by Congress, the me--
dia or other outside groups can be mobilized to ferret out the truth.
This basic structural flaw is analogous to that of hotlines, but
here the stakes are higher and the setbacks can be more severe.
. Army scientist Aldric Saucier’s case offers an illustration of
the OSC’s low standards. The OSC accepted as reasonable and.

complete a report by the Pentagon’s Office of Inspector General

that found no misconduct after investigating Saucier’s charges-

that the Star Wars missile defense system did not work as adver-

- tised and that the Pehtagon was knowingly underestimating (by

19 times) the costs of the ballistic missile defense system’s next
phase. The report passed muster with the Special Counsel m.w-
spite the fact that the Inspector General had: declined to investi-
gate any misconduct except explicit illegality; rewritten the alle-
gations; failed to summarize significant evidence; lost other sig-

" nificant evidence; failed to interview the primary witnesses for

Saucier’s dissent; rewritten statemenis from supporting witnesses
who were irterviewed, to weaken their support for Saucier; re-
fused to seek evidence that Saucier identified as critical; failed to
check the veracity of testimony by agency personnel despite evi-
dence of false statements; and refused to pursue evidence of docu-
ment destruction, including incidents involving evidence initially
requested by the Inspector General. |
.On balance, these flaws in the system mean that an OSC
whistleblowing disclosure is likely to be ynproductive or even coun-
terproductive—unless itis partof a larger strategy involving on&,mn
institutions. As one part of a broader legal campaign, an 0sC
disclosure can be helpful. It has been in this context that OSC
disclosures have been <mu.ﬁmz.m elements of GAP whistleblower
initiatives in food safety and other arenas. Ironically, a striking
example again involved the Star Wars disclosure- of Pentagon -
whistleblower Aldric Saucier. Despite the Inspector General's
whitewash, Saucier’s disclosure was significant in formally end-

. ing the Star Wars program, and decisive in eliminating one flawed

component {called “Brilliant Pebbles”) of the anti-ballistic missile -
defense system. The Pentagon and defense industry had intended
Brilliant Pebbles to be the vehicle for sustaining tens of billions
of dollars in pork-barrel spending well into the 21st century. What
proved successful for Saucier’s SEmﬁmEoﬁbm effort was the com-
bination of extensive media coverage, congressional oversight,

_ coordination with public interest groups, and an OSC “substan-

tial likelihood” finding. - o .
Before the Whistleblower Protection Act-of 1989, the OSC
channel was in many cases treacherous for whistleblowers. On
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humerous occasions the Special Counsel ruled that a
whistleblower’s challenge was unfounded—but then sent the
record of the complaint to the agency chief regardless, and with-

" out the employee’s consent. These “informal referrals” meanta -

double whammy: they wno&mmm. both advance warning of serious
diseent to the agency and an invitation to retaliate with impu-

| . nity, since the Special Counsel’s ruling meant the &mmgﬁ did not

_qualify as Hmw&_—%.wucemnn& speech.

‘The 1989 law made the OSC a safer channel for whistleblowing
_ disclosures, by generally forbidding the mvm&& Counsel from for-.

warding the employee’s charges:or revealing his or her identity.
The OSC may not reveal the identity of a whistleblower “without
such individual’s consent unless the Special Counsel détermines

*_ that the disclosure of the individual’s identity is necessary be-
cause of an imminent danger to public health or safety or immi-

nent violation of any criminal law.” Because the 0SC’s failure to
order a referral implies that your disclosure is not protected by

" the Whistleblower Protection Act, this safeguard can make areal .

difference in preventing reprisals. Should you pursue this chan-

~ nel, therefore, it is important that you wait to approve release of
" yout identity, at least until the Office refers your charges for in-

" vestigation. . . : .
Unfortunately, the law did not make the Special Counsel a
more effective outlet for disclosures. The OSC’s referral rate re-
mains abysmal. Further, the OSC still tends to favor the tactic of
scapegoating the small fry. In 1993, for example, the OSC infor-
mally agreed there was a “substantial likelihood” that a whistle-

blower was correct in alleging that military radar jammers were

- not %cééﬂﬁ refused to order an agency investigation un-
less the whistleblower agreed to delete the names of Defense Sec-

- retary William Perry and then-aide John Deutsch (who contin-

ued to try to sell the equipment despite a congressional ban), When
the employee did not consent to diluting his charges, the OSC
refused to take any action, and did not order an investigation at
all into the whistleblowing disclosure. :

Where and How to Blow the Whistle T4

CONGRESS

'Whistleblowers often have been successful in using the con-
stitutional system of checks and balances, triggering legislative
oversight of Executive Branch abuses.. Members of Congress,
however, are pressured by all types of constituent groups, includ-
ing major contributors in their states or districts. Members also

often want to retain good relations with the Executive Branch,

unless there is a compelling reason to challenge the bureaucracy.
For these reasons, it is important to do some research before blow-

ing the whistle to your local member of Congress. Some gues-

tions you might ask include:
~ m Is your employer a big supporter or major campaign con-
tributor to this member of Congress? The member may be
reluctant to do battle. with an organization that helped put
him or her in office or is a major player in his or her district.

@ What are the member’s views toward your particular
~ agency or company? Does the member have a history of rela-
'tions with or positions toward the agency or company?

" @ What is the member’s past track record in battling the
gystem on behalf of ‘other whistleblowers? Call those people

" to see if they were satisfied with the congressperson’s tenac-.
ity in challenging wrongdoing in the system and protecting
their &m.E.. to blow the whistle. If the office does not have a
strong record of supporting whistleblowers, you may think
twice about entrusting your story to that member.

Many members of Congress simply pass complaints about the-
bureaucracy back to the agency for self-investigation. As we have
explained, this action is rarely successful, because the matter is
often channeled to the perpetrators of the misconduct. To make
matters Sonmn.. a membgr of Congress may not protect your iden-
tity even if you request it, because of a congressional staffer’s inex-
perience in dealing with the bureaucracy, or the individual member’s

. unwillingness to stand up to a powerful agency or corporation. -
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Whistleblowers often make the mistake of thinking that their

best allies in exposing fraudulent activity are the authorizing and

. appropriations committees in Congress that allocate funds for the
bureaucracy. Although some congressional committees have vig-
orous oversight staffs, many committee members are captured
by the same influences that pressure any congressperson or agency
decisionmaker. e

‘For example, the Pentagon procurement scandals in the 1980s
demonstrated the cozy relationships between some members of
congressional committees -and contractors. The National Secu-
rity Committee in the House and Armed Services Committee in

" the Senate have many members who seek positions on the com- .

mittees because of large defense contractors or military installa-

tions in their states or &mﬁuﬁm An m&&omoﬁm dynamic exists -

with the Agriculture Committees. Honoraria, or payments for
speeches, are a similar concern. In 1987, the Chairman of the
House Armed Services Subcommittee on Procurement and Mili-
. tary Nuclear Systems received 80 percent of his yearly honoraria
from speeches to defense contractors. His was not an isolated

case: six of the other 18 members of his committee also received

Boum.g 50 percent of F&H yearly honoraria from defense con-
tractors. . : . _ : :

Keep in mind also that as an institution, Congress can prove
as unwilling to hear bad news as agencies in the Executive Branch.
It is true that some of the major scandals of the 1980s were ex-

posed with the help of certain congressional committees. Alltoo

" ofteri, however, Congress as an institution fails to take the lead
in passing meaningful reforms once the headlines fade.

The Congressional Accountability Act, one of the mu.mﬁmﬂm,v
passed from the 1994 “Contract with America” advanced by House

Republican leaders, is an mNmBEm of the limits of reform. Sup-
posedly, the Act applied employee rights laws to Sbwumm&on&
staff—laws ranging from race and sex discrimination to civil ser-
vice merit system protection. Unfortunately, the implementing
. procedures skipped over the Whistleblower Protection Act. There

is no disclosure channel for staff who want to blow the whistle on
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>

a member of Congress who takes a bribe or otherwise violates the
law. Nor can a staffer exercise the whistleblowing defense to
challenge a retaliatory firing. . .

That said, there are many individual members of Congress
who are sincere champions of whistleblowing. Many more will

respond if your dissent is supported by a solid constituency base,

or promises opportunities for media and other political visibility
on an important public issue. :

In addition, key members of Congress have at times provided
the clout to protect individual whistleblowers from reprisal. This
protection can be extremely important. Althoughit is technically
unlawful to-interfere with or harass a congressional witness, the
Justice Department rarely enforces this law—which emboldens
agencies to strike back at whistleblowers for their disclosures to

-Congress.

Sustained congressional protection of individuals is the ex-
ception. You should not assume that you will be able to secure-

- guch protection, particularly for what may be a multi-year ha-

rassment campaign against you. If you plan to go to a member of
Congress, first check that individual’s record very closely. If you
are countingon a ooumﬂmmmwob& shield from ensuing harassment,
pin down whether and how far the congressional office is willing
to go. i

Tips on Contacting Members of Congress
The following are some suggestions on how to establish con~

. tact and work successfully with members of Congress.

1.. Beforeyou write to members of Congress, make sure

. that you have thoroughly checked their track records. Do

not divulge any information to them before you take this impor- -
tant step. Find out if they have helped whistleblowers in the past
and if they followed up once the headlines faded. You can do this
by researching their past work in back issues of newspapers. If
you find that they quickly dropped the matter, you need to be
wary. .
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2. Keep your lettershort. Many staff members do not have
the time toread more than a page. Ifitis impossible to condense
your letter to two vmmmm orless, iti isa good idea to prepare a one-
page fact sheet or an executive summary. At the beginning of
your longer letter, flag the fact sheet for the staff member.

3 mﬁ&«« it clear early in your letter whether you con-
sent to having your name or documents shared with any-
. one in the bureaucracy. Otherwise, your letter is likely to be

.Hz.oommmmm.. right back to the agency for which you work (or that

oversees your private-sector. contractor). Also, make it clear to

~ your reader whether or not you need to remain anonymous. If

you want to preserve confidentiality, request A.&wﬁ the recipient
take the precaution of talking to you before acting on your letter.

4. In a clear and concise way, state your factual case -

in the beginning. Enclose the most important documents, but
do not send a large stack. Make a rmﬁ of other documents that

- you have and do not send originals. Hmmmv your story clear of
~ .jargon, and do not assume that the staff member who reads the
letter will understand how your agency or company works. >mBP :

if you need to send a longer statement, separate it from your cover

u@n«mu or fact mupmmﬁ The short <m~.mwob should be no more than a

two-page summary. -

5. Focus on the public-interest issues raised by your
allegations. It is all right to talk ‘about harassment or retalia-
tion, but put it at the end of the letter and don’t dwell on it. A
oobmummmpoﬂmw office is much more likely to offer a legislator’s mc.v.
_port R»&nuw is something in it for the public—and not simply for
you. Particularly if you are not a constituent, it is in your inter-
est to be perceived not merely as a individual victim of injustice,

but as an important source of information on an issue of concern

to the voters, such as a ﬁcvro health or safety hazard you are
exposing.

O&qﬁ. .w.:«&aznn for. follow-through. Atthe end of your
wmgmu. E&ma mc.mmamﬁoum on where congressional staff might go to

i
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pursue follow-up investigations or further corroborating documen-
tation. Let the recipients of your letter know if there are any

- investigative agencies working on your case, and whether you

think they are successfully uncovering anything of 4&5.

7. Make sure ‘that staff members have a¢ way to reach
you &:Z:ﬁ working hours. If you can’t talk to them from your
workplace, find a discrete way for someone to take a message for
you and return the call from an outside telephone during your
lunchtime.

8. If you have not received a reply within two weeks,
call the office in Washington and ask to mﬁn&a to the Legis-
lative Assistant who covers your issue area. Ask whether
the staffer has received and had a chance to read your correspon-
dence, and if s0, whether you can be helpful in answering any-
questions. Ooﬂmﬂmmmwo.ump staff members are very busy and the
most successful whistleblowers know when to keep calling a staff
member and when to wait. Do not be a pest, but make sure that
you do not fall through the cracks. Do not demand excessive at-
tention, and be polite at all times.

9., Offerto-act as a “chost writer” in &ﬁa\n-ah commu-
nications for congressional mnn\w.nﬁm who are open to pursu-~
ing your allegations, and are interested in a working rela-
tionship with you. That ensures that the accuracy of your mes-
sage will not be threatened by having it pass through another
person with less background on the issue. Further, it is less bur-
densome for a staffer to revise and edit what you write than to
draft the material. .

10. Watchdog groups have good working relationships
with various members of Congress and you may be more
successful going through them. These watchdog groups can
play the role of advocate for you and sometimes can keep your
identity anonymous. They may know more about the member’s
relationship with your company, industry or agency, and his or
her record on whistleblower cases. You may want to team up
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oo with the mm.ﬂ,vnw.o_% muoc.v for n._mmnhmm with a Homu.m.wmwou.m staff, in

" order to draw .mﬁm,m..uou.e from the organization’s credibility or clout
on Capitol Hill.' , _ _ .

FIGHTING FRAUD:
' THE FALSE CLAIMS ACT

The False Claims Act offers an avenue for whistleblowers

" exposing fraud. Nicknamed the “Lincoln Law,” the False Claims
 Act was passed during the Civil War. By facilitating a partner-
ship between whistleblowers and the government, it has become
the hation’s most effective resource for citizens to challenge fraud
in government contracts. Through this law, individual whistle-
blower “relators”—employees or nonemployees who are original
© gources of évidence of fraud—can challenge government contract
fraud directly before a jury of taxpayers. ,

President Lincoln knew that standard mo<m§Bmu¢_o<mumwmwﬁ

mechanisms could not keep pace with unscrupulous defense con-

~ tractors whio were capable of producing weapons that were more
dangerous to Union soldiers than to the enemy. In 1863 he dis-

covered that the same horses were sold to the cavalry two and
" three times, and that sawdust was added to gunpowder. Union

guns were backfiring and killing federal soldiers, instead of con-

federate troops. As a result, Lincoln won the right for citizens to

serve as the government’s eyes, ears and reinforcements through
False Claims Act, or gui tam, lawsuits. These are wu?wwm attor-
ney general actions, literally those filed “in the name of the king.”
" Through qui tam suits, whistleblowers can force the return of
mp.md&bmuw earnings to the Treasury, and keep a portion for them-
‘selves. Unfortunately, the law was amended during World War
I.at the behest of military contractors and gradually eroded by
the Supreme Court, until it lost much of its effectiveness. But by
. 1986, renewed interest in the prevention of fraud and waste and
determined leadership by Senators Charles Grassley (R-IA) and

. Rep. Howard Berman (D-CA) led to an amendment that put the

. teeth back into the False Claims Act.

i

sury.
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The Act allows individuals to sue private firms on behalf of
the federal government when they believe there is fraud involved
in contracts. There is a six-year statute of limitations for the
whistleblower to act. Contracts have been defined broadly to in-
clude corporate commitments in exchange for government licenses
or regulatory approval required by law. This means, for example,
that a whistleblower “relator” can challenge a government -
contractor's fraudulent cover-up of violations of environmental
or other laws in which compliance is a condition of the contract.
The whistleblower can ask for three times the dollar amount of
the fraud to be returned to the government, as well as $5-10,000
for each false claim. After a whistleblower initiates a suit, the
Justice Umvﬁ.ﬁu@bﬁgm 60 days to investigate the claims and

. decide whether it will take over the case, or let the whistleblower

prosecute it alone. In practice, the Justice Department often takes
six months, a year, or longer to decide. The entire cycle for a
False Claims Act suit may range from two to five years or more.

If the government takes over a case and proceeds to recover
money for the taxpayers, the whistleblower is guaranteed a
“finder’s fee” award of 15 percent of the recovery. If the govern-
ment joins a suit to which a whistleblower has substantially con-
tributed, the incentive award can increase up to 25 percent of the
amount recovered (although the government has never agreed to
the maximum). If an'individual prevails without government
intervention, s/he receives an award of 25 to 30 percent of the
amount recovered plus attorney’s fees. The average amount re-
covered by relators is 18 percent of the funds returned to the Trea-

According to a 1996 report by Taxpayers Against Fraud (TAF),
a non-profit organization that champions the False Claims Act
and helps screen cases for private attorneys, roughly 1400 suits
have been filed since 1986. The statute is becoming increasingly:
popular: in fiscal year 1987, relators filed 33 qui tam suits; by
fiscal 1995 the number had skyrocketed to 278. Initially most of
the suits involved Pentagon contracts; over time, the balance has
shifted to contracts in health care and other areas. The Act’s
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scope is still evolving, asit is NEE& to violations of environmen-

“tal m.nm other laws whose compliance is built into government

' contracts.
More. Evouﬂmbﬂ%. the record shows that the law obtains re-

sults. TAF’s 1996 study revealed that gince the 1986 amendments,
the Justice Department has obtained some $3 billion in fraud

recoveries through whistleblowers use of the False Claims Act.
Of the $3 billion recovered by the government, roughly two-thirds
came from suits initiated by the Justice Department, and one-
third—$1.13 billionn—came from whistleblower qui tam suits. The
; mmaoﬂ..mﬁa effect may be even more significant. Although this ef-

fect is impossible to measure’ vumﬁm&%, an economic study com- -

missioned by TAF estimated that the Act has deterred some $295.8
.E_.._Eb in fraud since the 1986 amendments. By contrast, in 1985
the Justice Department’s entire fraud effort garnered only $27
million. The Act has also outdone corporate voluntary disclosure
programs: a 1996 General Accounting Office (GAO) report found

that 40?5«5 disclosure’ E.omHEBm have recovered only $215

million for taxpayers.

"Not msﬂmuum_%. the >ne s success has earned it powerful
~ enemies among large contractors, such as General Electric, who
. repeatedly have been caught. Several defense companies struck

back by attempting to have false claims cases against them dis-
missed on the grounds that the. Hmé is unconstitutional. So mmu all
- attempts have failed.

In 1993, a coalition of 22 oobnnmcﬁoum nicknamed the “fraud
lobby,” launched a campaign to gut the law. Since 1990, 20 of 22
members had pleaded guilty or paid fines totalling $566 million
for fraud; $125 million of this came through the False Claims Act.
Seventeen out of 22 were multiple offenders. During their legis-
lative efforts, the lobby’s members faced 28 active, unsealed qui

. tam suits. As Senator Grassley summarized, “They hate [the Act]
because it is very effective at exposing their fraud.’ :

. The fraud lobby’s legislative campaign failed—but not with-
out stirring up mum.Emnmba debate over the law within the Justice
Department and Congress. The Justice Departmentserved to an
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unnerving degree as industry’s advocate at the outset of the leg-
islative battle, backing proposals to impose various limits on False
Claims cases—and even proposing that civil service employees
be barred from pursuing cases under the Act.

Although the False Claims Act withstood this assault by the
fraud lobby and its backers, the debate they initiated is far from
over—and whistleblowers interested in pursuing this legal av-

- enue would do well to follow it. In brief, the debate centered on

industry’s plan to ban relevant citizen suits once a company an-
nounced it was investigating itself through a voluntary disclo-
sure program. The goal was to restore corporate and/or govern-
ment monopolies on uncovering and challenging fraud. Industry’s
concern about a conflict between the False Claims Act and volun-

~ tary disclosure programs, however, is unfounded. A 1996 GAO

report found that only four out of 129 voluntary disclosures in-
volved overlapping qui tam suits.. The GAO concluded that the
two disclosure channels complement each other, and that qui tam
suits help to keep voluntary disclosure programs more honest.
Equally misguided was the Justice Department’s proposal to
curb government employees’ rights to use the False Claims Act.

' The proposal was motivated by the concern that public employ-

ees would bypass the chain of command to seek fortunes through -
False Claims Act suits. No defensible examples of this exist, how-

ever. The most publicized case involves Navy auditor Paul Biddle’s

suit against research fraud. Biddle went through the agency chain

of command, the Défense Contract Audit Agency, Health and Hu-

man Services, NASA’s Inspector General, the Air Force, and Con-

- gress. He finally turned to the False Claims Act only after learn-

ing that the Navy had limited its investigation to two of the ten
years of fraud he had uncovered. ’

As the judge explained about another 5&@@.5&“%5& gov-
ernment employee whistleblower, Leon Weinstein, and his pub-

-lic interest partners: “Ultimately, what appears to have happened

in this case is, after seeing no effective action taken by the gov-
ernment, relators filed this suit. This appears to be exactly what
Congress intended, regardless of whether the relator is a govern-
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ment mBEo%mm or not.” Far m..oE 85&&&&5@ mﬁ@mbom. Mr.
Weinstein received a letter of commendation from the FBI Direc-

tor for his work on.the case as a mo<m§bpmua employee wmmou.m .

filing a falge claims suit.

In the end, the campaign to neutralize the False Claims Act i

was the catalyst for a media spotlight on 8Emﬂmzo€m~.m and on
big business fraud. The fraud lobby could not mEm any office to
introduce its proposals. Almost certainly, the “mmg is not over.
Cﬁmmum&mb&hm the background of and controversies over the
False Claims Act is important for any whistleblower considering

) the Act as a legal avenue. But it is only the first step. Filinga -
.- false clairss suit is a big, and expensive, move. You need to find a

_competent lawyer who has the financial resources to fund a case

that could run into five or six figures in costs and fees. If the -

governmerit ﬂm&&mm not to take your case, you and your lawyer
‘must be prepared to go through the long and expensive process of

.Hm.mmp discovery in order to continue the lawsuit. Don’t underesti-

‘mate the ability of a company to finance a large number of law-

F ._ " yers to fight'you. You and your lawyer must be mentally pre-

pared to moﬁoﬂ ﬁﬁoﬂmr on a case that could drag on for years. In
some cases, a law firm will agree to limited representation—fil-
inga ooubvgﬁ and advocating that the Justice Departiment take

© * overthe case, but not ooggbm.«o Euhm&m Emmwmbmmﬂﬁw if the

Justice Department turns it down.

. The high costs of litigation are perhaps the greatest constraint
facing whistleblowers who seek to file false claims suits, but they

"are not the only consideration. To follow through, you will even-

~ tually have togo HEES in a false claims suit, and there is a chance

" that you could be permanently blackballed in your field. The
. whistleblower protection clause is an important part of the False

" ; Claims Act, but it will take time and money for a lawyer to go to

court and fight for your rights.
The Act imposes other limits. During the mo days to more
“than a year that the case is “under seal” for Justice Department
review, you cannot discuss the evidence. This estimated time lag
is conservative; delays have exceeded five years. Ironically, this
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means that after filing a false claims suit, you are gagging your-
self from public dissent until the Justice Department makes a
determination. You must make any media disclosures before fil-

-ing the case: courts will dismiss a case if a whistleblower “breaks

the mme. by talking to the press. If you do speak to a reporter
before filing a false claims suit, beware that if the reporter does -
not credit you with exposing the fraud, you may be disqualified
from credit as the original source of the evidence, and thus be

.ineligible to file suit.

Similarly, the government can engage in the False Claims

- Act equivalent of plagiarism. Even if the government is ignorant

of the fraud before you expose it to relevant officials, the Justice
Department can beat you to the punch by filing a False Claims
Act suit on your own disclosure, and you will be disqualified. The
lesson to be learned is to be ready to file expeditiously and then
remain mum after making any disclosures to the government or
the public.

.Other factors may HEE the effectiveness of using the False
Claims Act to blow the whistle, particularly in cases in which the
government itself has acquiesced to the company’s Suoﬁmmoubm
Often, when a favored contractor finds itself in trouble over pro-
curement, the government agency is more interested in hiding
the problem than solving it: scandals in government contractor
programs can create problems for the government’s- program
managers. Therefore, a government agent may hand out waiv-
ers, contract changes, or some other form of approval for the
company’s misconduct, even though it formally violates the
agency’s umﬂ&&ﬁobm The Justice Department, moreover, rarely
prosecutes a government agent for giving waivers, and often uses
the waivers as an excuse not to prosecute the companies.

One way to counter this threat to your legal challenge is to
forego alerting company leaders or government program manag-
ers. Silence on your part, however, brings risks. To begin with,
Eﬁmmu&bm your employer or the relevant government agency may

_not be the most efficient way of challenging problems, particu-

larly when a contractor’s leadership is acting in good faith and
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would take responsible corrective action if given the chance, Fur-

ther, this approach can draw a severe backlash and damage your

credibility. Equally significant, without some. formal record of .
your prior opposition to the fraud, you may become the scapegoat

for the company, the government, or both. If you are convinced

that corporate and government bureaucracies are not acting in -

- good faith, another solution is to find a lawyer willing to take on
the government agent involved in the wrongdoing as well as the
company: bureaucrats do not have the legal authority to obligate
the government against its own rules and regulations.

A final note of caution is to be sure that you know and under-
stand the rules and regulations that you believe are being vio-
lated. Government regulations are sometimes written so loosely

"~ and vaguely that it is difficult to prove illegality. An illustration
- of this problem is the case of the now infamous $435 hammer.

After Congressman Berkeley Bedell was tipped off to the over-

priced hammer by a whistleblower, he asked the Navy to audit

the program and expose the fraud. The Navy responded that the
- price for the hammer was “exorbitant but legal,” because the com-

pany used “government-approyed purchasing and estimating sys- -

tems.” .
.  THE NEWS MEDIA
One of the most obvious whistleblower outlets is the news

media. Indeed, it can be very effective when handled properly
. through a responsible reporter. The media is indispensable for

.- . . making a difference when the political stakes are high. None of .

the success stories listed at the beginning of this handbook could

have 6ecurred without the active role of the media. ,

At first blush, going to the media to blow the whistle appears

to be the easiest and quickest way to warn the public about a

threat to their health and safety, or to let taxpayers know their

dollars are being wasted. But as in any field, there are groundrules
in media work that participants should know and respect. Not

all whistleblowers do, and those who do not are. generally less

successful. Keep in mind that not all reporters are willing to take
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the time wﬁm,mm&& necessary to publish your allegation, or to
maintain the anonymity of their source. Going to the media is a

serious and significant part of the whistleblowing process. It may

not be sufficient, but it is generally a necessary part of any effec-
tive whistleblowing effort. It is worth your time and attention to
design a careful media strategy.

To protect yourself, you need to choose a reporter carefully.
That involves doing some research. Identify journalists who cover
your area of expertise for each of the major newspapers and radio
or television networks. There are several excellent media guide-
books that can help. Computer searches of periodicals at your
local library can also provide leads. Once you have identified a
number of reporters who cover your area, research some of the
stories each has written in the past. If you are thinking about
working with a broadcast journalist, you may have to request
videocassettes of some of their work, because most libraries do
not routinely keep this kind of material on file. -

It is important to develop an idea of how a reporter will handle
your story before youmake contact. Ifyou find that the reporter’s
past stories seem largely to echo reports from the relevant gov-
ernment agency or corporate public relations office without ad-
equately questioning statements or assumptions, that journalist
is not likely to ask the tough questions or conduct the thorough

" jnvestigation you may need. Keep looking until you find one whose

track record and way of doing business reflect what you hope to
achieve by blowing the whistle. .

You must also-decide whether to contact a local reporter or
the national press. There are m&Agewmmm.gm disadvantages to
each. A local reporter will be more interested in your story be-
cause of its home-town implications, but may also face more pres-
gure to stay away from your whistleblowing allegations, if the
government agency or company has a powerful economic base in
the local area. Another advantage to the loeal approach is that
those reporters are better able to follow up on leads: they gener-
ally have immediate access to witnesses who can back up your

. claims and perhaps provide more documentation. If you do land .
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a good local medid story, it will get the attention of the oon_Eumb%

or bureaucracy. But ifthe mmoqanmm notmake a significant enough
splash in Washington DC, the net effect once. again may be detri-
mental: the news may trigger a cover-up or reprisals against you,
. rather than serve as a catalyst for corrective government action.

A national story inherently has the greatest potential for im- _

. pact, but it is often hard to get the national press in Washington

: _ to pay attention to issues that do not bave a clear and immediate
effect on the political scene in the capital. To be confident thata

hational outlet will be interested in your'story, you must be able
- to identify the ways in which your allegations directly involve or
affect a large government program or agency, or a major corpora-

-tion. Keep in mind, too, that it may be more difficult for report-.

ers in Washington to verify your story from there; you should not

- assume that Washington wmvoﬁmwm_SE have the time or the money

 to travel to your area. . .
In some cases, your best approach to the local/national

. nﬁmmﬂoﬁ is a compromise: consider working with a local paper .
- that is part of a national newspaper chain with a Washington

_office or a Eﬂoﬂ&ﬁmﬂmﬂ&odoﬂbmo&od. This will give your story
* a hearing beyond your local news orbit. Newspapers in a chain
are also less likely to be intimidated by local political or economic

: . . - pressures, and your story may appear nationwide. Well-known
. chains.include the Cox, Gannett, Hearst, Knight-Ridder, .

- Newhouse, Scripps Howard and govaob.m%u&omﬁmm. Examine

your local papers @m&&o&m.&% the front or editorial pages) to find -

out if any of them belong to a chain that hag a national office or
are on a major newswire such as The New York Times or The
Washington Post/Los Angeles Times newswires.. The Associated

Press, United Press International and Nmﬁmum are news services

that sell stories to papers throughout the nation, The Associated
. Press is the biggest, with news bureaus in every state.

- - Another important consideration in selecting a media outlet

"-is how E.Bm,.mmbm.mﬁ.A\m your information is. Are you trying to ward
off an imminent disaster, or do you have the luxury of allowing
the reporter more time to research and develop your story? If

a .
. not you are speaking “on the
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1

you have time to spare, a magazine writer, broadcast producer
for a weekly investigative show or an investigative reporter may
be your best option. If you need immediate turnaround, network
news or a daily newspaper reporter are good choices.

Once you have selected a media outlet and reporter, it is 1m-
portant to understand how best to approach the reporter or broad-
cast producer, and what s/he can and cannot do for you. Before

. providing the reporter any information, be sure to clarify and reach

agreement on the terms of your working relationship.
Whistleblowers often have unrealistic expectations of reporters,
and this can undermine your ability to work together effectively.

One of the most important issues to clarify with a reporter is
whether you expect anonymity. A .

- good reporter will not reveal his

or her sources, even before a court. It makes all the differ-

- of law. Before you tell your story ence whether you blow the

to a reporter, you must set clear Whistle to an audience

rules for how you want to beiden-  that is hungry for your in-

tified. - . . formation, instead of
Always specify the terms of threatened by it.”

your communication with the re- —Department of Agriculture

porter. Be clear about whether or  whistleblower

record.” If so, the reporter can . .
identify you by name and position in the government or industry. -
If you choose to speak “on the record,” be sure to make it clear
that you are speaking only for yourself, and not as a representa-
tive of your government agency or company. .

You can decide to speak “off the record,” which means that
the reporter cannot use your name, but can characterize your

- position (for example, a quality engineer in the MX program). .

Unless you are careful, such characterizations can be very re-
vealing to those people who may try to identify the source of the

~ leak. You m&Oﬁ.E come to a mutual agreement on such character-
izations in advance. ’ .

When you provide information “on background,” the reporter

- .



